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MAR 0 2 1379

REF: ~ 4RC

Mr. Stephen C. Watson
Assistant City Attorney
City of Lakeland

~World Citrus Center

Lakeland, Florida 33802

Re: City of Lakeland McIntosh
Power Plant Unit 3 -

Dear Mr. Watson:

We have reviewed the materials previously submitted on whether
Clean Air Act new source performance standards (NSPS)
promulgated in the September 19, 1578, Federal Register, apply
to the above. The materials disclose that Unit 3 is not
subject to those NSPS. The basis for this conclusion is
described in the attached memorandum,

If you have any questions on this, please call (telephone
404/881~2335)., .

Sincerely yours,

-l

Regional Counkel

Enclosure
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IACTS:

You requested us to make a determinatlon on whether HeIntosh
"Unit 3 ic a “new source® for purpoces of the Clean Air Act
'§111 new source performance. standards for electric utility

boilers ovexr 73 NV capacity, whicl .standards were proposed

September 19, 19708, Factual materials reviewed in making

this deternination.includci'(1);u~Septcmber*29, 1378, letteér
from Mike Opalinski of .the City of Lakcland ("Lakeland"),

with attachments; (2) a Deeember 13, 1878, - letter from Stephen

C. watson of Lakeland; (3) 'a Deconbor 20, 19706, letter fron

18, 1878, letter ‘from Stephen C. liatgon, with attachment
These matexiala 091donce tnc followxng events.

:uakcland, in 2 Joint venture with the ‘Orlando Utllltl&» )
“Commission, intends to builé a.364 I fosecil fuel fired steam

generator to be uvsed primarily for-gewer preduction, and to
be designatcd "Melntosh unit 3%, GOn tiarch 21, 1976, Lakeland
cigned a letter of intent with Bu«W to purchase the ticIntosh:
Unit 3 bhofler and szsoclated SC, scrubber and electrostatic
precipitator, for $35 million.. 1o cover the echedule of
cancellation charges outlined in thie letter of inteat (amony
other reatons), Lakeland secured $80 wmillion in shprt tern

notes. Lalkeland oalso entered into a letter of intent on April

17, 1978, for manutacture of a turbire for the koiler.
Additional financing for the builer ond the turbine (ac weoll

.a¢ lor extencions and improvements to the City water system)

in the form of a bond lssue for 125 nillion was obtulined
on September 19, 1578.

QULSTION:

Is tecIntosh Unit 3 subject to th2 2Eps for eleetric utxllty
boilers, proposed September 19, 1978;
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DISCU%“IOG:

gcctxon lll oI thc Clean Alr Act defjncs a “new gourcc 'és"

: ...any stat;onary source, the construction
or modification of which is comfienced aftexr’
. the publxcation of...proposed regulatlons
.~ “«.. prescribing a standard of performance. . -
* under this sectlon which wxll be applicable.
to such source. o L vi

Since thntosh Unlt 3 will be a tosnilhﬁuel boiler with a’

364 MW capacity, its capacity is greater’ than the 73 MW ninimumj}

for coverage under the September 19 NSPS.: The only remaining

issue. is whether: construction “commenced“ on ncIntosh Unit
3 before ueptember 19, 1970. o ,le;

The regulatlons define “commenced" as’ mcanxng.

-“that an owner or 0porator has undertaYen
a continuous program of construction or:
. nodification or that an owner oy, operator . b
. has entered into a contractual obl;gation ST e
to undertake and complete, within -a reasonable.
“time, & continuous progran. of- construcLion\_
or nod;fication.. (emphasic addcd) . 40. C F. R,
§60. 2(1) (1977) s T S

Lakcland hias °ought to qualey undex thc'"contractuul
obligation" nround of this doflnltlon.' j

The firsL Llcncnt of Lhiﬁ ground requircs a ghowing tnat there
is 2 contractual obligation for licIntosh Unit 3. “The materials
reviewed. include a January 11, 1978, B&W "Propcsal®" to
Lakeland, in response to an oarl1 r request for bids on
Lakeland Specification Wo. 3297-1-3200 and 7 adaenda thereto..
This Proposal included a boiler arrangement drawing, a boiler
platform arrangement drawing, drawings on the boiler ‘
precipitator and S0, scrubber, a boiler performance sunfary
shect, &nd a schcdufc of shipping dates for. the boiler and
related .opparatus. In response to this proposal, on March

21, 1978, Lakeland sent B&W a lotter 6f intent to purchasa
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the bozler in accordance wiLh the earlier Lakeland i

‘bpecifacation andthe DB&U)- Propooal. - The.. lotter of inﬁcnt R
also accepted.the. B&W. price of" $3J.5J million for the boxler Y

and related .apparatus: A schedule of caneellntion charges

-was ‘also ‘specified ‘in the dtter of intent. Under that

schedule, if -Lakeland had: cancclleq its ‘intent to purchase

on Séptember’;19,. 1978, cancellation charges would have been’ f}j?':

§500,000.00,. :1his. is'a’ ‘significant ‘amount showing that the
1etter Of intcnt ‘was' not; , & contract terminablc at. little or

no cost, thus. 1ndicat1ng ~thati it was a. contractual oblxgatlon.? ﬂ4 j
See. “Dccisan of -the ‘General: -Counsel: oh: ‘Matters of Law Pursuant - .

to 40°CiF. R." §124:36(n) .. NoL" 46“,‘at 19 :(June ‘30, 1976). -
In rel;ance ‘op- this letter of -intent, B&W started engincering

- work'on. the sub;ect boiler :on Barch-21, 1973. ‘FPinal decxsxonaz~o'

on arrangenent ‘and design of: the . b011er, ‘precipitator; :and .
scrubber,; were “made by July: 28, ‘19786, 78y -September 1, the

"majority. of. the subcontracted’ components had béén purchased. .
by BaW. .  B&W: considers ‘3toe)f; presently bound, ;and bound. since,.

the March’ 21y 1978, letter  of "inteht, to the shipment dates™

--get forth- 1n dtse’ Pr0posa1. In light of ‘the abové-mentioned . .
' factors, .we conclude that: there was a:M"contractual .obligation®

for: the MoIntosh Unit 3 boiler as of thc ueptember 19- deaoline

The: sccond eloment of. Lhc "contractual obligation" ground
is that the ‘coptractual obligation be .one to conplete -

© construction  of .the boiler within 'a rcasonable time.. Under. -
the' copstruction schedule set.forth {n the B&li Proposal, final - .

shipment of the main structural .steel-and platform steel will
occur ~in Og¢tober, 1979; ‘£inal shipment of the steam drum and
pressure parts. will oceur’ in Decenber, 1879; and final shipment
of most of 'the other components by. Hay, - 19804 ° %he December

20, ‘1878, letter from B&W (attached) . states that the Company
gtill .considers itsclf bound to.meet this schedule. We thus
conclude that ;the’ contractval obligation was one Lo conpleto
conatruction within a reasonable time.ﬂ, .

The third and final elcnenL oi the “cOntracLual Obligatlon
ground is that the contractual obligation provide for a
continvous program of construction. The construction schedule

contained in the Proposal;’ together with the December 20,

1978, .1lettor from:B&W describing work on the hoiler since
March 21, and stating that the Proposal’ schedule is still -
binding, ‘together: uatisfy this element.

Onzlml Signed By

William R..Phillipé .
hesistant Regional Counsel .

Cnclosure

Lo e

T

R AN
"

AT e A AT Tl T T D CH



