STATE OF FLORIDA
DEPARTMENT OF ENVIRONMENTAL PROTECTION
CLARENCE ROWE,
Petitioner,

OGC CASE NO.  99-0932
DOAH CASE NO. 99-2581

VvSs.

OLEANDER POWER PROJECT, L.P,, and
DEPARTMENT OF ENVIRONMENTAL
PROTECTION,

Respondents.

FINAL ORDER

On September 27, 1999, an Administrative Law Judge with the Division of
Administrative Hearings ("DOAH") submitted his Recommended Order to the
Department of Environmental Protection ("Department”) in this formal administrative
proceeding. A copy of the Recommended Order is attached hereto as Exhibit A. The
Recommended Order indicates that copies were served upon pro se Petitioner,
Clarence Rowe (“Petitioner”), and upon counsel for Co-Respondent, Oleander Power
Project, L.P. (“Oleander”) and the Department of Environmental Protection . Exceptions
to the Recommended Order were filed on behalf of Oleander on October 11, 1999. The
matter is now before the Secretary of the Department for final agency action.

BACKGROUND

Oleander proposes to build and operate an electrical power plant on
approximately 38 acres of land located northeast of the intersection of Interstate 95 and

State Road 520 in an unincorporated area of Brevard County, Florida (the “Project”).




The Projeiact includes the construction and operation of five 190 megawatt combustion
1

turbines t:o be used for the generation of electricity. The Project also includes the
|

construct}ioh and use of two fuel oil storage tanks, two water storage tanks, an

administr:ative building, a stormwater management system, and other ancillary facilities.
The Prcje:act is a “peaking” e[ec.trica! power plant designed to operate only during times
of peak d:emand.

Oq November 24, 1998, Oleander filed an application with the Department
seeking an air construction permit for the Project. On March 26, 1999, the Department
issued a ':‘Public Notice of [ntent to Issue an Air Construction Permit” for the Project. By
letter dat%d April 12, 1999, Petitioner requested an administrative hearing to challenge

the issuar:me of the air construction permit. The Department then referred the matter to

' .
DOAH an;d Administrative Law Judge Daniel Manry (“ALJ") was assigned to the case.

A formal ejadministrative hearing was conducted by the ALJ on August 30, 1999.
Testimon;/ and documentary evidence was presented at the formal hearing by Petitioner
and Oleander.

Thé ALJ subsequently entered a Recommended Order (“RQO”} in this case on
Septembér 27, 1389. The RO contains unchallenged findings by the ALJ that air |
emission§ from the Project "will not cause any significant impact on the water quality of

water bodiies in Brevard County” and “will not cause or significantly contribute to a

violation of any ambient air quality standard or PSD increment.” (FOF 41, 43) The ALJ
also concl;uded in the RO that “the Project will be compatibie with, and will not adversely

affect, any residential neighborhood”. (COL 538) The ALJ ultimately recommended that
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a final order be entered by the Department issuing an air construction permit for the
Project, subject to the conditions and limitations contained in the Draft Permit.

RULINGS ON OLEANDER'S EXCEPTIONS

Notwithstanding the ALJ's favorable findings, conclusions, and recommendation
that an air construction permit be issued, Oleander has filed various Exceptions seeking
to “clarify and correct minor discrepancies” in the RO.

Exceptions 1 and 2

These two Exceptions seek to correct purported errors in the Preliminary
Statement portion of the RO wherein the ALJ summarizes the procedural background in
this case. In its first Exception, Oleander requests that the ALJ's descriptions of the
exhibits on page three of the RO be modified to accurately reflect those exhibits actually
admitted into evidence at the formal hearing. Qleander correctly notes that not all of the
exhibits "submitted” by it and by Petitioner at the formal hearing were admitted into
evidence by the ALJ. (Tr. Vol. I, 131-132, 175-180; Vol. I, 217-218, 237, 252, 261)’

Oleander's second Exception relates to a portion of the ALJ's Preliminary
Statement on page four of the RO asserting that Petitioner's allegations concerning
environmental justice issues "had been previously stricken from the Petition in response
to Oleander's motion”. Oleander correctly points out that the ALJ did not grant either of
its requests that Pétitioner’s “environmental justice” allegations be stricken as set forth
in Oleander's motions filed on June 23 and July 30, 1999. Rather, the record reflects
that the ALJ granted QOleander’s alternative motion to dismiss the original Petition by

order entered on July 9, 1999. The record also reflects that Oleander's subsequent

! The symbo! “Tr.” followed by a volume and page number will be used to refer to the transcript of
testimony presented at the DOAH formal hearing held on August 30, 1998,




motion toé strike the portion of the Amended Petition dealing with environmental justice
issues wés withdrawn by Oleander at the DOAH formal hearing and thus was not
granted By the ALJ. (Tr. Vol. 1, 67-72)

Ac:cordingly, page three of the Preliminary Statement portion of the RO is
modified Lto reflect that Petitioner's Exhibits 1, 3, and 7 and Oleander’s Exhibits 1-17, 19-
32, and.3:4—46 were admitted into evidence at the formal hearing. In addition, the
second sentence of page four of the Preliminary Statement erroneously stating that
Petitioner's environmental justice allegations “had been stricken from the petition in
responsef to Oleander's motion” is deleted.

in ;view of the above rulings, Oleander’s Exceptions 1 and 2 are granted.
Excegtior} 3

Oltt—:‘ander‘s third Exception challenges a portion of the ALJ's “Findings o.f Facts”.
Oleanderitakes exception to the second sentence of Finding of Fact 6 wherein the ALJ
finds that|the Project "will operate only during times of peak demand caused by hot or
cold weather or storm events”. (emphasis supplied) This Exception appears to be well-
taken. Findings of fact in a DOAH recommended order may be rejected or modified if
the reviewing agency reviews the entire record and makes a determination in the final
order that the findings are not based on competent substantial evidence. See,
subsection 120.57;(1)(I), Florida Statutes.

A review of the entire record indicates that there is no competent substantial
evidence bf record in this case supporting the ALJ’s challenged findings that the Project
will operafe “only” during times of peak demand caused by hot or cold weather or storm

events. dleander correctly notes that there is evidence of record that the Project's




power plant will also operate during various types of emergency situations that are not
weather related. (Tr. Vol. I, 96-97) Therefore, Exception 3 is granted and the second
sentence of the ALJ’s Finding of Fact 6 is modified by deleting therefrom the word
“‘only”.
Exception 4

Oleander's fourth Exception contends that some of the factual findings set forth
in the ALJ's Finding of Fact 11 are not supported by competent substantial evidence of
record. This contention appears to have merit. A review of the entire record reveals the
absence of any competent substantial evidence supporting the ALJ's findings in the
second sentence of Finding of Fact 11 that all “[flue! oil contains a maximum of 0.05
percent sulfur” and is “35 to 50 percent more expensive than natural gas”.

There is evidence of record that the fuel oil to be used “at the Oleander Project”
will contain a maximum of 0.05 percent sulfur. (Tr. Vol. |, 165; Oleander’s Exhibits 8,
11) There is also evidence of record that the “cost of burning fuel oil" in the Project's
power plant will be 35 to 50 percent higher than the cost of burning natural gas. (Tr.
Vol. |, 173; Oleander’s Exhibit 6) However, this record evidence does not support the
ALJ’s challenged findings which, taken at face value, would seem to indicate that all fuel
oil contains a “maximum of 0.05 percent sulfur” or that all fuel oil is “35 to 50 pereent
more expensive than natural gas”.

In view of the above, Oleander's'Exception 4 is granted and the second sentence
of the ALJ's Finding of Fact 11 is modified to read as follows:

The fuel oil to be used at the Oleander Project will contain a maximum of

0.05 percent sulfur, is 35 to 50 percent more expensive to use than natural

gas, and thus imposes economic incentives for Oleander to minimize the
use of fuel oll.
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Excegtiorlﬁ
Tth Exception takes exception to the first sentence of Finding of Fact 36 of the

RO wheréin‘ the ALJ finds that the “cumulative impacts from the Project and other
sources c;f air poliution in the area will be insignificant”. (emphasis supplied) Oleander
contends|that this finding of the ALJ does not accurately reflect the evidence in this
case. fhe}are is expert testimony of record establishing that the Project will not have a
measurat!nle impact on ambient air quality. (Tr. Vol. ll, 206) There is also expert
testimony;and related documentary evidence establishing that the cumulative impacts of

|
the Projec?t and other major sources of air pollution in the area will “generally be 50

percent of lower than the Florida ambient air quality standards”.? (Tr. Vol. ll, 205-206;
Oleander’;s Exhibit 1, Table 3-1)

| céancur with the observation in Oleander’s Exception 5 that the evidence
referred to in the preceding paragraph does not support the ALJ's challenged finding
that the CL::fnulative impacts from the Project and other sources of air poliution in the
area will t):e “insignificant”. Furthermore, a review of the entire record does not reveal
any other competent substantial evidence supporting this factual finding of the ALJ.

|
Accordinglly, the first sentence of the ALJ's Finding of Fact 36 is modified to read as

follows:
Wh'en the cumulative |mpacts from the Project and other sources of air
pollutlon in the area are considered together, the maximum impact from
thelr combined emissions will be 50 percent or less of the applicable AAQS
(Amblent Air Quality Standards).

z “Amment air quality standards” are defined by Department rule as “restrictions established to limit
the guantity or concentration of an air pollutant that may be allowed to exist in the ambient air for any
specific period of time”. Rule 62-204, 200(5), F.A.C. The Florida ambient air quality standards are set
forth in Rule162-204 240, F.A.C.

S




Exception 6

Oleander’s Excepticn 6 takes exception to the second sentence of paragraph 56
of the RO cbnsisting of the ALJ's legal conclusion that “[c]ourts have consistently held
that neither DEP nor DOAH has jurisdiction to consider the provisions of Executive
Order 12898". Oleander contends that this legal conclusion of the ALJ is incorrect and
should be deleted. | conclude, however, that the challenged legal conclusion of the ALJ
appears to be a reasonable interpretation of the governing case law and should not be
rejected.

The case law cited by the ALJ holds that the issuance and denial of permits by
the Department must be based solely on compliance with the environmental pollution
.control standards and rules of the State of Florida over which the Department has

regulatory jurisdiction. Taylor v. Cedar Key Special Water and Sewage District, 590

S$0.2d 481, 482 (Fla. 1st DCA 1991); Council of the Lower Keys v. Charley Toppino &

Sons, Inc., 429 So.2d 67, 68 (Fla. 3d DCA 1983). As noted by the ALJ in paragraph 55

of the RO, President Clinton's Executive Order 12898 directs federal agencies to
identify and address those situations where federal programs, policies, and activities
have disproportionate adverse impacts on minority or low-income populations in the
United States. (emphasis supplied) Executive Order 12898 is thus expressly limited in
its' application to federal agencies. Therefore, the Department onious!y has no
regulatory jurisdiction over the federal law matters addressed in this Executive Order.

In addition, both federal and Florida case law holds that claims based on alleged
violations of federal laws are beyond the jurisdiction of a state administrative

proceeding. See Curtis v. Taylor, 648 F.2d 946, 948 (5th Cir. 1980) (a DOAH hearing




officer is not empowered to consider claims in an administrative hearing pursuant to §

I
120.57, Florida Statutes, that certain state actions are invalid based on alleged

violations|of federal law). Accord Miccosukee Tribe v. South Florida Water

Manaqerﬁent District, ER F.A.L.R. 98:119 (Fla. DEP 1998), affirmed per curiam, 721

So.2d 38$ (Fla. 3d DCA 1998); Legal Environmental Assistance Foundation v. Dept. of

Environmeantal Requlation, 11 F.A.L.R. 5227 (Fla. DER 1989). See also Metro. Dade

County v.iCoscan Florida, Inc., 609 So.2d 644, 650 (Fla. 3d DCA 1992) (concluding that

a DOAH ﬁearing officer erred by relying on the federal statutory standard for protection
. of endangiered species, rather than the standard set forth in the Florida Statutes).

In \Eliew of the above, Oleander’s Exception 6 is denied.
Excegtibn: 7

OIe:ander's final Exception takeé exception to the ALJ's legal conclusion in
paragrapr} 58 of the RO that consideration of evidence at the final hearing relating to
environmental justice issues "would have been contrary to the law of the case
establishe:d in previous rulings in this proceeding”. Oleander contends that this legal
conclusion of the ALJ is erroneous for the reasons set forth in its second Exception. |
agree with this contention.

In t;he above ruling granting Oleander's Exception 2, | concluded that the ALJ did
not enter (é)rders in this case striking Petitioner'sr environmental justice allegations set
forth in thé original Petition and in the Amended Petition. Conseguently, Oleander
correctly notes that there was no “law of the case"” established in this proceeding prior to

the DOAH: final hearing pertaining to Petitioner's environmental justice allegations.




For the reasons stated above, Oleander's Exception 7 is granted and the second
sentence of the ALJ's Conclusion of Law _58 is deleted.® However, the preceding ruling
| in this FinaI.Order adopts the ALJ'’s related legal conclusion that Petitioner's
environmental justice allegations raise federal law issues which are beyond the
jurisdiction of this state administrative proceeding. Accordingly, the rejected legal
conclusion of the ALJ is deemed to be “harmless” error.

Having ruled on all of the Exceptions to the Recommended Order filed in this
proceeding, it is therefore ORDERED:

A. The Preliminary Statement and numbered paragraphs 6, 11, 36, and 58 of the
Recommend Order are modified as set forth above. These modifications are all
deemed to deal with “minor” discrepancies in the Recommended Order not affecting the
ultimate disposition of this proceeding.

B. As modified, the Recommended Order is adopted and incorporated herein by
reference.

C. The Department’s Division of Air Resources Management is hereby directed
to ISSUE to Oleander the requested air construction permit for the Project, subject to
the terms and conditions set forth in the Draft Permit (DEP File No. 0090180-001-AC;
PSD-F|-258), dated March 26, 1999, which are incorporated by reference herein.

Any party to this proceeding has the right to seek judicial review of the Final
Order pursuant to Section 120.68, Florida Statutes, by the filing of a Notice of Appeal
pursuant to Rule 9.110, Florida Rules of Appellate Procedure, with the clerk of the

Department in the Office of General Counsel, 3900 Commonwealth Boulevard, M.S. 35,

3 | find that the substituted conclusion of law set forth in this portion of the Final Order is as
reasonable or more reasonable than the ALJ's conclusion of law which was rejected.




Tallahasisee, Florida 32399-3000; and by filing a copy of the Notice of Appea!
accorﬁpa:nied by the applicable filing fees with the appropriate District Court of Appeal.
The Noticzze of Appeal must be filed within 30 days from the date this Final Order is filed
with the cE:Ierk of the Department.

D(E)NE AND ORDERED this (Qﬁﬁ’éy of November, 1999, in Tallahassee,

Florida. '

STATE OF FLORIDA DEPARTMENT
OF ENVIRONMENTAL PROTECTION

3G D8

! AVID B. STRUHSO
Secretary

Marjory Stoneman Douglas Building
3900 Commonwealth Boulevard
Tallahassee, Florida 32399-3000

FILING AND ACKNOWLEDGMENT FILED, ON THIS
DATE, PURSUAh::T To §120.52 FLORIDA STATUTES,
WIiTH THE DESIGNATED DEPARTMENT CLERK,
RECEIPT OF WHICH |

10




. CERTIFICATE OF SERVICE

| HEREBY CERTIFY that a copy of the foregoing Final Order has been sent by

United States Postal Service to:

Clarence Rowe
418 Pennsylvania Avenue
Rockledge, FL 32955

Ann Cole, Clerk and

Daniel Manry, Administrative Law Judge
Division of Administrative Hearings

The DeSoto Building

1230 Apalachee Parkway

Talilahassee, FL 32399-1550

and by hand delivery to:.

W. Douglas Beason, Esquire

Scott A. Goorland, Esquire

Department of Environmental Protection
3900 Commonwealth Bivd., M.5. 35
Tallahassee, FL 32399-3000

this l;}“‘L day of November, 1999.

11

David S. Dee, Esquire
Landers & Parsons

310 West College Avenue
Tallahassee, FL 32301

STATE OF FLORIDA DEPARTMENT
OF ENVIRONMENTAL PROTECTION

GAERRELL WILLIAMS
Assistant General Counsel

3900 Commonwealth Blvd., M.S. 35
Tallahassee, FL 32399-3000
Telephone 850/488-9314
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CLARENCE ROWE,

Petitioner,

vSs. Case No. 99-2581

DEPARTMENT OF ENVIRONMENTAL
PROTECTION,

}
)
)
)
)
)
OLEANDER POWER PROJECT, L.P., and )
}
)
)
Respondents. }

)

RECOMMENDED ORDER

An administrative hearing was conducted on August 30, 1999,
in Viera, Florida, by Daniel Manry, Administrative Law Judge,
Division of Administrative Hearings.

APPEARANCES

For Petitioner: Clarence Rowe, DIO se
418 Pennsylvania Avenue .
Rockledge, Florida 32955

For Respondent, David S. Dee, Esquire
Oleandexr Power Landers & Parsons
Project, L.P.: 310 West College Avenue
Tallahassee, Florida 32301
For Respondent, Scott A. Goorland, Esauire
Department of W. Douglas Beason, Esquire
Environmental Assistant General Counsel
Protection: Department of Environmental Protection

The Douglas Building

3900 Commonwealth Boulevard

Mail Station 35

Tallahassee, Florida 3239%-3000

STERTEMENT OF THE ISSUE

The issue in this case 1s whether the Department of
Tevironmental Prorection ("DEP") should issue an air construction
permit authorizing Oleander Power Project, L.P. ("Oleander"), to
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|
build and operate an electrical power plant in Brevard County,
Florﬂda, that includes five combustion turbines and two fuel oil
storége tanks (the "Project").

PRELIMINARY STATEMENT

b

On November 24, 1998, Oleandexr filed an application with DEP
for & permit authorizing the construction of certain stationary
sour@es of airborne emissions (an "air construction permit"). ©On

Marcﬂ 26, 1999, DEP issued a "Public Notice of Intent to Issue an

|
v

Air qonstruction Permit" ("Public Notice"). The Public Notice

incldded attachments comprised of DEP's draft "Air Construction
©

Permﬂt"‘(Permit No. PSD-FL-258; DEP File No. 0090180-001-AC) (the

"Draﬁt Permit"), "Technical Evaluation and Preliminary

Determination," and "Best Available Control Technology

Deteﬁmination."

?By letter dated April 12, 1998, Petitioner reguested an
admiqistrative hearing. On June 9%, 1999, DEP referred the matter
to tﬂe Division of Administrative Hearings ("DOAH") to conduct an
adminﬁstrative hearing.

bn June 23, 19%9, Oleander filed a motion to dismiss for
.failu&e to comply with requirements prescribed in the Public
Notic% for a-petition for administrative hearing. After hearing
argum%nt from both parties by telephone conference, the motion to
dismiés was granted with leave to file an amended petition no
later than July 139, 1999.

| . . _ . _
On July 19, 1999, Petitioner timely filed a Pestition for

Administrative Hearing {(the *Petition"). On July 27, 1999, an




administrative hearing was scheduled for August 25, 1299, and
subsequently rescheduled for August 30, 1999.

At the administrative hearing, Oleander presented the
testimony of four witnesses, each of whom was accepted as an
expert. Mr. Richard Zwolak was accepted as an expert in
land-use planning, land-use compatibility analyses, and
socioeconomic and environmental impact assessments. Mr. Ken
Kosky was accepted as an expert regarding air pollution control
and best available control technology. Mr. Bob McCann was
accepted as an expert in meteorology, air quality dispersion
modeling, and air pollution impact assessments. Mr. Al Linero
was accepted as an exéert in air pollution control issues, DEP
regulations that govern new sSources of air pollution, and air
permitting. Oleander submitted Exhibits 1-3, 5-17, 19-32, and
34-46 for admission in evidence.

DEP did not call any witnesses or submit any exhibits for
admission in evidence. Petitioner‘presented the testimony of one
witness who was not tendered as an expert. Petitioconer submitted
Exhibits 1-12 for admission in evidence.

Petitioner's regquest for public comment was granted. Five
individuals entered un-sworn public comment on the record. The
individuals were not placed under oath or cross-examined because
the agency stated that it did not propose to "consider such
material® within the meaning of Section 120.57(1) (b}, Florida
Statutes (1997) . (All chapter and section references are to

Tlorida Statutes (1997) unless otherwise stated.)

[¥%]




The Petition included allegations of "environmental
injus?ice" and harm to Petitioner's extended family and their
progeny. -Those allegations had been previously stricken from the
Petition in response to Oleander's motion. At the administrative
heariﬁg, Oleander attempted to introduce evidence concerning
"environmental justice" issues. DEP objected to the introduction
of such evidence on the ground that DEP does not.have
jurisdiction to consider issues of environmental justice. DEP's
objection was sustained, but Oleander was allowed to proffer its
evide?ce concerning environmental justice.

&he identity of the witnesses and exhibits,‘and any
atten?ant rulings, are set forth in the Transcript of the hearing
filed on September 7, 1999. Petiticner did not file a proposed
recom@ended order ("PRO"). Respondent timely filed its PROC on
September 17, 1999.

FINDINGS OF FACT

1. Oleander seeks an air construction permit to build and
operaFe an electrical power plant in Brevard County, Florida.
Oleanﬁer provided reasonable assurances that the Project will
comply with all of the conditions and emissions limitations
presc#ibea by DEP in the Draft Permit.

2. The Project received adequate review from the state
agency responsible for regulating the Project. DEP reviewed

Oleander's application, requested and received additional

L]

information concerning the Project, and independently verified

h

rt
(o

impacts assessments contained in the application.




3. The Project received adequate review from Brevard
County. Oleander executed a Stipulated Settlement Agreement with
Brevard County (the "Brevard County Agreement"} in which Oleander
agreed to comply with restrictions concerning the Project's hours
of operation, minimum buffers, noise, odor, vibrations, traffic,
and other issues. The Brevard County Agreement provides
additional assurances that the Project will not adversely impact
the public.

4. Members of the public received adequate notice of the
Project and had sufficient opportunity to make public comments.
On March 3, 1999, DEP held a public meeting in Brevard County to
receive public comments regarding Oleander's application. On
March 26, 1999, DEP issued its Public Notice of DEP's intent to
grant the Draft Permit to Oleander. ©On April 8, 19%9, DEP's
public Notice was published in Florida Today. On May 13, 19399,
DEP held a second public meeting in Brevard County to receive
public comments concerning Oleander's application. Members of
the public had an opportunity during the administrative hearing
to enter their comments on the record.

s. The Project includes the construction and operation of
five 190-megawatt ("MWF).combustion turbines that will be used to
generate electricity. The Project also includes the construction
and use of two fuel oil storage tanks, two water storage tanks,
an administrative building, a stormwater management system, and

other. associated and ancillary facilities.

L




56. The Project is a "peaking" power plant. It will operate
only!during times df peak demand caused by hot or cold weather or
storm evénts.

7. The Draft Permit authorizes Oleander to operate the
Projéct's combustion turbines for a maximum of 3,390 hours per
year; or approximately 39 percent of the available hours in a
year, During the remainder of the year, the combustion turbines
will not operate and will not have any airborne emissions. Based
on the historical experience of other peaking power plants in
Flor@da, the combustion turbines arelexpected to operate less
than{BOO hours per year.

- 8. Oleander's combustion turbines will be the most
advahced-turbines used in Florida for peaking service.

Oleabder's turbines will be more efficient, in terms of emissions
and %roducing'power, than the turbines currently used at other
peaking plants in Filorida.

:9. The Project will use General Electric ("GE") Frame 7FA
comsttion turbines. These turbines are capable of complying
with' the emission limits and requirements in the Draft Permit.
Oleander will hire staff or train their own staff to operate the
Projkct in compliance with the Draft Permit. Oleander's parent

I
comﬁany already has a training program for its plant operators.

Oleander has operated similar projects successfully.
10. The primary fuel for the power plant will be natural

Nztural gas is thes cleanest burning of all fossil fuels.

cas .
=
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! 17. In the event that natural gas becomes unavailable, the

Draft Permit authorizes use of low sulfur distillate fuel oil

i




("fuel oil") for the equivalent of 1,000 hours of full-load
operations per year. Fuel 0il contains a maximum of 0.05 percent
sulfur, ié 35 to 50 percent more expensive than natural gas, and
imposes economic incentives for Oleander to minimize the use of
fuel oil.

12. Water needed for the Project will be provided by
the City of Cocoa; Oleander will not install any on-site wells
to supply water to theAProject. All of the wastewater from the
. Project will be sent by pipeline to the City of Cocca's
wastewater treatment plant. The Project will not discharge any
industrial wastewater on-site.

13. The Project will be built on a site that is
located northeast of the intersection of Interxrstate 95 ("I-95")
and State Road ("SR") 520 in unincorporated Brevard Couﬁty {the
"Site"). The Site contains approximately 38 acres aqf land.

14. The Site is appropriate for use as an electrical power
plant. The Site already is zoned for industrial purposes. The
surrounding areas are primarily zoned for industrial uses. Aan
existing electrical substation is located on the north side of
the Site. An existing electrical transmission line corridor is
located on the west side of the Site. Townsend Road is located’
on the south side of the Site. An existing natural gas piéeline
is locatea nearby, on the west side of I-95, and can provide gas
for the Project.

15. Resideﬁtial, commercial, and industrial development

within a three kilometer radius of the Site is minimal. The




Projeét will be compatible with those industrial and commercial
land QSes that are located in the area near the Site.

16. .The closest residential areas are more than 1,400 feet
from éhe Site. The Site is compatible with the closest
residéntial neighborhoods. The Site and adjacent off-Site areas
proviﬁe a significant buffer to the closest residential areas.
The S%te can be developed without causing adverse impacts on
residential areas.

17. Combustion turbines currently operate at many
locations in diverse population centers in Florida. For example,
combu%tion turbines are operated within 800 feet of the Shands
Hospiéal at the University of Florida, within 1,200 feet of
Cinde#ella's Castle at Disney World's Magic Kingdom, and near the
Lake Worth High School. Combustion turbines also are located
near $everal residential neighborhocods in the state.

-

18. DEP and Cleander evaluated the Project in accordance

with requirements prescribed in DEP's Prevention of Significant
Deterioration ("PSD") program. As part of the PSD review, a
deter@ination was made of the Best Available Control Technology
(“BACT") .

19. A BACT determination involves a case-by-case analysis

of those air pollution control technologies that are feasible and
can a¢hieve the maximum emission reductions. A BACT
deterﬁination also recguires an analysis of the costs,

snvirénmental impacts, and energy impacts associatsd with ths use

0 sac¢h ons of the propossd control tachnologies.
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20. A BACT determination results in the establishment of an
emission limit for each pollutant of concern. In this case, DEP
determinéd the appropriate BACT limits for the Project's
emissions of carbon monoxide ("CO"), oxides of nitrogen ("NOx"),
sulfur dioxide ("$0,"), sulfuric acid mist ("SAM"), volatile
organic compounds ("VOCs"), particulate matter ("PM"), and
particulate matter less than ten microns in diameter ("PM,,").
(PM and PM,, are referred to herein as "PM/PM,, ") BACT emission
limits applicable to fhe Proﬁect are set forth in the Draft
Permit, and are incorporated by reference in this Recommended
Order.

21. DEP determined that when the Project operates on
natural gas, BACT for NOx is an emission limit of 9 parts per
million ("ppm"), corrected to 15 percent oxXygen. This emission
1imit is based on the use of dry low NOx ("DLN") combustion
technology utilized in the combustion turbines included in the
Project. The proposed NOx emission limit of 9 ppm 1is the lowest
emission limit in Florida for simple cycle peaking power plants
and sets the standard for similar facilities throughout the
United States.

22. DE? determined that when the Project operatesron fuel
o0il, BACT for NOx is an emission limit of 42 ppm, corrected to 15
percent oxygen. This emission limit is based on the use of DLN
and wet injection technology. Wet injection technology involves
the injection of either water or steam directly inte the
combustor to lower the flame temperature and thereby reduce the

formation of NOx.

D




%3. The U.S. Fish and Wildlife Service ("USFWS") provided
comments to DEP concerning the Project. In their comments, the

USFWS| suggested that the NOx emission limit should be 25 ppm when

the PFOjeCt is operating with fuel oil. However, the USFWS'
sugge%tion was based on the USFWS' misreading of the provisions
of ot%er PSD permits. When read correctly, those permits
estabpish the same NOx emission limit when firing fuel o©il that
DEP é%tablished in this case, i.e., 42 ppm.

?4. In its BACT determination, DEP considered whether a

selective catalytic reduction ("SCR") system should be used to

!
-1
redude the Project's NOx emissions. SCR is an add-on NOx control
syst%m in which ammonia is injected into the exhaust gases of a
combdstion turbine. The exhaust gases are then exposed to a
cataﬂyst where the ammonia and the NOx react to form nitrogen and
wateﬁ.

{25. SCR does not represent BACT in this case and should not
be required for the Project. The use of SCR would impose
excegsive costs on the Project, adversely impact the Project's

|
energy efficiency, and cause increased emissions of particulate
| .

| .
matter and ammonia.

|26. BACT for CO and VOCs is based on the Project's use of
. ‘

an a?vénced combustor design, i.e., DLN technology, and good

combﬁstion practices. The use of an oxidation catalyst for CO
remoﬁal is not reguired because an oxidation catalyst is not cost
effeétive for the Project. BACT for PM/PM,,, SO, and SAM is

|

|
based on good combustion practices and the use of clean low

| ~
sulfur fuels.




27. The PSD program establishes separate ambient air
quality standards for Class I and Class 11 areas defined in
Florida Administrative Code Rule 62-204.360(4). (Unless
otherwise stated, all references to rules are to rules
promulgated in the Florida Administrative Code in effect on the
date of this Recommended Order.) The Project is located in a
Class II area. The Project's impacts on ambient air
concentrations will be below all applicable PSD standards
("increments") prescribed in Rule 62-204.260(2) for Class II
areas.

28. The nearest PSD Class I area is the Chassahowitzka
Wildlife Refuge (the "Refuge"). The Refuge is approximately 180
kilometers from the Site. An analysis of the Project's impacts
on the Refuge is not required because the Refuge is more than 150
kilometers from the Site. The impacts from the Project on the
closest Class I area are expected to be insignificaﬂt within the
meaning of Rule 62-204.200(29).

29. DEP does not reguire Oleander to evaluate the
cumulative impacts caused by the Project and other major sources
of air pollution in the relevant Class II area. However,
Oleander evaluated the Project's impacts together with the
impacté of the Florida Power & Light Cape Canaveral Plant, the
Orlando Utilities Commission's Indian River Plant, and the
Orlando Utilities Commission's Stanton Energy Center. The
Project itself will not have any measurable effect on the ambient

conditions resulting from the operation of all cof these sources.



130. DEP has adopted primary and secondary Ambient Air
Qualiﬁy Standards ("AARQS") in accordance with requirements

adoptLd by the U.S. Environmental Protection Agency ("EPA"}.

oo . .
Prlmagy standards are designed to create an adequate margin of

safet& for the proteétion of the public health, including the
health of the young, the old, and those with respiratory diseases
such ?s asthma. Secondary standards are designed to protect the
public welfare from any known or anticipated adverse effects of
air p%llution. AAQS are reviewed every five years by scientists
and pbysicians in light of the most recent scientific studies and
dataJ

bl. In Brevard County, existing air quality is better than
level% allowed under AAQS. Brevard County is classified as an
attai?ment area.

£2. Oleander analyzed the Project's potential impacts on
ambieﬁt air guality in Brevard County in compliance with the
appli%able DEP regquirements for such an analysis. Oleander's
analygis was based on conservative assumptions intended to over-
estim%te impacts from the Perect. For example, the analysis
assuméd that the Project would operate continuously throughout
the entire year, even though the Project's annual operations will
be li&ited to a maximum of 3,390 hours. In addition, Oleander
assum%d that the Project would use fuel oil for the entire year,
even éhough the Project will be limited to firing fuel oil for a
maximﬁm of 1,000 hours per vyear.

33. The Project's maximum impacts on ambient air gquality

will be 0.6 percent or less of the applicable ARQS for each




critéria pollutant. Oleander's analysis demonstrates a wide
margin of safety for public health and welfare.

34. - The Project's maximum potential impacts are less than
the EPA "significant impact" levels. Conseqguently, the Project's
impacts are deemed insignificant from a regulatory perspec;ive,
and more detailed analyses of the Project's impacts on ambient
air quality are not required under applicable PSD requirements.

35. The Project is not expected to cause any meaningful
impacts on air guality in any neighborhood in Brevard County. In
all neighborhoods, the Project's impacts on air quality will be
insignificant. Similarly, the Project's impacts on soils,
vegetation, wildlife, and visibility will be insignificant. The
Project also will not cause any significant growth-related air
quality impacts.

36. The cumulative impacts from the-Project and other
sources of air pollution in the area will be insignificant. When
21l of these sources are considered together, the maximum impact
from their combined emissions will be 50 percent or less of the
applicable AAQS.

37. The PSD program does not require Oleander to perform
any ambient air gquality monitoring for any pollutant prior to the
time that construction of the Project commences because the
Project's air qguality impacts will be less than the applicable
DEP de minimis levels. Pre-construction monitoring for ozone is
not required unless a facility will have VOC emissions equal to

N

he Projact's maximum

-]

or greater than 100 tons per year.




poteqtial VOC emissions will be 64 tons per year. Therefore, the

Drafﬁ Permit does not require Oleander to install any ozone

monitors.
|38. DEP maintains two ambient air quality monitors in
Brevard County to measure ozone concentrations. DEP also has

ambient air gquality monitors for ozone in Volusia, Seminole,
Oran#e, Osceola, and St. Lucie Counties.

‘39, The ambient air quality data from DEP monitors
démogstrate that the ozone concentrations in Brevard County are
belo+ the applicable AAQS. Further, the data demonstrate that
ozoné is a regional issue because the ozone levels in the region
tend;to rise and fall at the same time and to the same degree.

140. A reguirement for Oleander to install an additional

moni%or in Brevard County would be unnecessary and unjustified.
The impacts from the Project on ozone and other ambient airx
qual%ty parameters are so small that the impacts could not be
measured with an additional monitor. An additional monitor in
Brevgrd County would provide no meaningful benefits when
asse#sing whether Brevard County is meeting the AAQS for ozone
and Fould cost between $75,000 and $100,000 a year to install and
operéte.

' 41. Emissions from the Project will not cause any

signﬁficant impact on the water guality of water bodies in
[

Brevard County. There will be minimal, if any, "fallout" of
partﬁcles intc nearby waters, including the St. Johns and Indian

Pivers.

=




42 . The maximum amount of nitrogen that could be deposited
annually as a result of airborne NOx emissions from the Project
is 0.0007-grams per sguare meter (vg/m’") . By comparison, the
current nitrogen deposition rate from other sources in the area
is 0.4 g/m*. Thus, the Project's impact on nitrogen deposition
in the area will be only a fraction of the deposition that is
occurring already.

43. Airborne emissions from the Project will not cause
or significantly contribute to a viclation of any ambient air
quality standard or PSD increment. The Project complies with all
applicable DEP air guality requirements, including the applicable
policies, rules, and statutes.

CONCLUSIONS OF LAW

44 . The Division of Administrative Hearings has
jurisdiction over the subject matter and the parties. The
parties were duly noticed for the hearing.

45. Oleander has the ultimate burden of proof in this

proceeding. Florida Department of Transportation v. J.W.C. Co.,

Inc., 396 So. 28 778, 787 (Fla. 1st DCA 1981). Oleander also has

the initial burden of presenting prima facie evidence that

Oleander has complied with all of the applicable DEP standards
and rules. J.W.C. 396 So. 2d at 788.

46. 1If Oleander presents the requisite prima facie

evidence, Petitioner must present "contrary evidence of
sgquivalent guality" proving the truth of the allegations in the
setition. J.W.C. 295 So. 2d at 789. Petitioner cannot satisfy

his evidentiary burden with speculative concerns about potential

|
r




|
i

. . . .
or possible adverse environmental effects. §See Chivola Basin

Protective Group, Inc. v. Florida Chapter Sierra Club, 11
I -

F.A.L.R. 467, 481 (DER Final Order, May 29, 1988); J.T. McCormick

V. Ciky of Jacksonville, 12 F.A.L.R. 960, 971 (DER Final Order,

January 22, 1990); Altman v. Kavanaugh, 15 F.A.L.R. 1588, 1576
(DOA& Recommended Order, adopted in pertinent part by DER Final
Orde;, November 1, 1991} .

ﬁ47. Oleander presented competent substantial evidence that:
(a) dEP properly determined BACT for the Project; (b) airborne
emissions from the Project will not cause or significantly
contribute to a violation of any ambient alr gquality standard or
?SD ﬂncrement; (c) airborne emissions from the Project will have
no silgnificant adverse impacts on water gquality in aﬁy surface
wate%s; {d) airborne emissions from the Project will not cause
any significant adverse impacts on human health or the public
welfzre; {(e) the Project satisfies applicable DEP rules and
criteria; and (f) DEP should issue the air construction permit
for éhe Project.

48. Petitioner failed to present "contrary evidence of
equiyalent quality" proving the truth of the allegations in the

Peti?ion. Petitioner speculated about potential impacts from the

Projéct but presented no competent substantial evidence to

suppqrt the allegations in the Petition.

1
'49. During the administrative hearing, members of the

public were allowed to enter comments on the record in accordance
1

wich Section 120.57(1) (b). 1In relevant part, Section

120.%7(1)(b) provides:




When appropriate, the general public may be
given an opportunity to present oral or
written communications. If the agency

- proposes to consider such material, then all
parties shall be given an opportunity to
cross-examine or challenge or rebut the
material. (emphasis supplied)

50. DOAH is not the "agency" for purposes of Section

120.57(1) (b). DOBH is defined separately in Section 120.52(5) as

the "Division." DEP is the "agency" for purposes of Section
120.57(1) (b) . Compare, Section 120.52 (1) (defining an "agency")

with Section 120.52(5) (defining the "Division"} .

51. At the administrative hearing, five individuals were
allowed to comment on the Project so that DEP would have the.
opportunity to hear additional comments from the public before
DEP presented its recommendation at the final hearing regarding
the Project. The five members of the public were not sworn or
placedvunder oath because DEP stated that it did not propose to
consider such material.

52. Unsworn testimony is not competent substantial evidence
and cannot be used as the basis for a finding of fact. Seeg

Department of Environmental Requlation v. Chemairspray, Inec., 520

So. 2d 96, 97 (Fla. 4th DCA 1988); Leon Shaffer Golnick

Advertising, Inc. v. Cedar, 423 So. 2d 1015, 1017 (Fla. 4th DCA
1982) (" [t)rial judges cannot rely upon . . . unsworn statements
as the basis for making factual determinations; and [an
appellate] court cannot so consider them on review of the
record") . Accordingly, the un-sworn comments made by the public

at the administrative hearing cannot form the basis for a finding

+h

of fact in this case.
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53. Even if the public comments at the hearing had been

sworn*testimony, the comments were not probative of the issues in
this #ase: The five individuals who made public comments were
not cbmpetent to express the opinions included in the public
comme%ts. Most of the individuals readily acknowledged that they

are not experts regarding the subjects for which they offered

opinilons. See Warriner v. Doug Tower, Inc., 180 So. 2d 384 (Fla.
i
3rd ﬂCA 1965) (testimony of expert on one subject was properly
stri%ken where expert acknowledged he was not qualified to
expréss an opinion regarding the issue iﬁ dispute}. None of the
indiﬁiduals who offered comments at the administrative heéring
estaﬁlished the required special knowledge, skill, experience, or
traiéiﬁg to be competent to offer opinion testimony on the
tech%ical issues involved in the evaluation of the Project. See
also|Sections 90.701 and 90.702. That portion of the public
comments not comprised of opinion consisted of speculative

| . . . .
concerns about either possible adverse environmental impacts or

possible economic consequences for private property.

!54. The Petition alleges that DEP should consider

"env%ronmental justice" issues when DEP evaluates the Project.
Petiﬁioner alleges that the proposed agency action is
inco%sistent with the provisions of President Clinton's Executive
Ordeir 12898, entitled "Federal Actions to Address Environmental
Justice in Minority Populations and Low-Income Populations."
Execbtive Order 12898 is designed to focus the attention of

fede%al agencies on "environmental justice."

-t
L




55. Executive Order 12898 requires federal agencies to
identify and address those situations where federal programs,
policies,-and activities have disproportionate adverse ilmpacts on
minority or low-income populations in the United States.
Environmental justice complaints are also evaluated by EPA's
Office of Civil Rights for compliance with Title VI of the Civil
Rights Act of 1964, when such complaints are based on allegations
of discrimination against minorities resulting from the issuance
of certain pollution control permits.

56. The provisions of Executive Order 12898 are beyond the
scope of this proceeding and beyond the jurisdiction of DEP and
DOAH. Courts have consistently held that neither DEP nor DOAH
has jurisdiction to consider the provisions of Executive Order

12898, See, e.q., Council of the lLower Kevs V. Charley Toppino

& Sons, Inc., 429 So. 2d 67, 68 (Fla. 3rd DCA 1983) (issuance of

an air pollution permit by the Florida Department of
Environmental Regulation "must be based solely on compliance with
applicable pollution control standards and rules"; DER "is not
required or authorized" to deny such permit because of alleged
non-compliance with local zoning ordinances or land use

restrictions); Tavlor v. Cedar Kev Special Water and  Sewerage

District, 590 So. 2d 481, 482 (Fla. 1st DCA 1991) (court adopted

holding in Council of the Lower Kevs, above, with regard to a

water pollution permit, and then noted that " [r)emedies apart

Ity

rom the permitting scheme are available” to address the

petiticner's claims}),; se2 also Miiler v. Departmen: of

srvironmental Reculation, 504 So. 2d 1325, 1327 (Fla. 1st DCA




l987}%when considering whether a project would adversely affect
the "?roperty of others," pursuant to DER's statutory authority
in dr%dge-and fill cases under Section 403.918(2), DER did not
err b& concluding that DER should not extend its review to
incluﬁe consideration of non-environmental impacts).

]

57. The issue in this proceeding is whether the Project
complﬁes with state requirements for the issuance of an air
consﬁruction permit. Applicable requirements are set forth in
Chaptler 403 and Rules 62-4, 62-204, 62-210, 62-212, 62-214, 62-
296,jand 62-297. Nothing in the relevant statutes or rules
alloﬁs either DEP or DOAH to enforce the reguirements of
Exec%tive Order 12898.

"|58. The undersigned sustained DEP's objecticn to the
submjssion of evidence by Oleander relevant to environmental
just%ce issues. Consideration of such evidence would have lacked
juri%diction and would have been contrary to the law of the cacse
esta$lished in previous rulings in this proceeding. Oleander
proffered evidence that addressed environmental justice issues
gene%ally, as well as the Project's direct compliance with
Zxechitive Order 12898.

159. Apart from any issue of environmental justice, Oleander
intrpduced competent substantial evidence to demonstrate that the
airbprne emissions from the Project will not have any meaningful
adve#se impacts on any neighberhood in Brevard County. 1In all
neiéhborhoods, the impacts from the Project's emissions will Dbe
insilgnificant. The evidence alsc shows that the Project wiil be

| . . - .- - -~ - .
comgatible with, and will not adversely affect, any residential

-~
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neighborhood. Residential neighborhoods are distant and well-
buffered from the Site.

RECOMMENDAT ION

Based upon the findings of fact and conclusions of law, it
is

RECOMMENDED that:

DEP enter a final order granting Oleander's application for
an air construction permit for the Project, subject to the
conditions and limitations contained in the Draft Permit.

. . g)]W . ’ .

DONE AND ENTERED this day of September, 1999, in

Tallahassee, Leon County, Florida.

DANIEL MANRY
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