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STATE OF FLORIDA
DEPARTMENT OF ENVIRONMENTAL PROTECTION

'CLARENCE ROWE,

Petitioner,

vs. DOAH Casse No. 00-0218

SEA RAY BOATS, INC., and OGC Case No. 99-2075
DEPARTMENT OF ENVIRONMENTAL |

PROTECTION,

Respondents,

Prarr T et et Sl St e malt Tamt S Sat

FINAL QORDER

On April 4, 2000, an Administrative Law Judge with the Division of
Administrative Hearings {hereafter "DOAH"), submitted his Recommended Order to
the Respondent, Departmant of Environmental Protection {hereafter "Départment“).
Coples of the Recommended Order were simultaneously served on the Petitioner
Clarence Rowe (hereafter “Petitioner™) and the Respondent Sea Ray Boats, inc.. A
copy of the Recommended Order is attachad hareto as Exhibit A. Pursuant to
Section 120.57{1}(k), Florida Statutes, the parties to this proceeding were provided
15 days in which to file exceptions to the Recommended Order. Nevertholess, no

. axceptions have been filed on behalf of the Depa&ment, Petitioner, or Sea Ray

Boats. The matter is now before the Secretary of the Department for final agency

action.
\ On May 10, 1999, Sea Ray Boats filad an application for an air construction
permit with the Department. On October 7, 1999, the Department published its

Intent to Issue Air Construction Permit. Petitioner received actual notice of this
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Intent on October 14, 1999, which included language specifically informing
Petitioner that he had 14 days from receipt of notice to file a betition_ On Octobar
31, 1999, the Department published its Public Notice in The Florida Todav. On
Novemnber 15, 1999, Petitioner filed a letter with the Department requesting an
administrative hearing to contest the proposed permit (the "original petition”). The
Department dismissed the original petition on December 15, 1999, and gave
Petitioner 15_ days to file an amended petition. . On January 6, 2000, Petitioner filed
an amended petition. The Department referred the matter to DOAH for assignment
of an ALJ to conduct the administrative héaring. On Januar.v 24, 2000, bOAH
issued an Initial Order to the parties, and Sea Ray filed the Motion to Dismiss that
is the subject of the Recommended Order of Dismissal. An evidentiary hearing was
held on March 2, 2000. '

The Administrative Law Judge found that lPotitionar had filed the original
petition 18 days late, and the emended petition one day late. He also found that
Petitioner had received adequate and unambiguous notice of his right to timely
roquest an administrative hearing. Finally, the ALJ concluded that Petitioner had
not damonstrated that the principles of equitable tolling or aquitgble estappel
should be applied in this case.

Rule 62-110.106(2), Florida Administrative Code (F.A.C.), provides that

i “receipt of notice of agency action" means either receipt of written notice or
publication of the notice in & newspaper, whichavar first occurs. Rule 62-
110.106(3), F.A.'C., provides that a petiti,oh for administrative hearing must be filed

with the Department within 14 dayé after "receipt of notice of agency action.” In
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this case, Petitioner received written notice on October 14, and was thereft:;re
required to file a petition no later than October 28, regardless of fhe fact that
notice was pﬁblished on October 31. Absent a shoWing that this time should be
extended for equitable reasons, the Department is required to dismiss the petition -
as untimely filed.

Having considered the Recommended Order and having reviewad the
applicable law, 1 conclude that the factual findings, legal conclusions, and
recommendation of the ALJ are correct, It is therefore ORDERED:

A. The Recommended Crder is adopted in its éntirety and is incorporated
herein by reference.

B. The original and amended petitions filed by Petitioner are dismissed as
untimely filed.

C. The Department shall forthwith issue permit number 0090093-003-AC to Sea
Ray Boats, Inc.

Any party to this arder has the right to seek judicial review of it under
Section 120.68, F.S., by filing a notice of appeal under Rule 9.110, Florida Rules of
Appellate Procedure, with the clerk of the Department in the Office of General
Counsel, Mail Station 35, 3900 Commonwealth Boulevard, Tallahassee, Florida
32399-3000, and by filing a copy of the notice of appeal accompanised by the

f appiicable filing fees with the appropriate district court of appeal. The notice of
" appeal must be filed within thirty days after this order is filed with the clerk of the

Department.
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DONE AND ORDERED this 5 day of May, 2000, in Tallahasses, Florida,

Fjlier:f And Acknowledgment
Filed, On This Date, Pursuant
To §120.52 Florida Statutes,
With The Designated
Department Clerk, Receipt Of
Which is Hereby

Ackngwledge
< J’%
a

STATE OF FLORIDA DEPARTMENT
OF ENVIRONMENTAL PROTECTION

David B, Struhs
Secretary

Marjory Stoneman Douglae Building
3900 Commonwealth Boulevard
Tallahasses, Florida 32399-3000

05



'B5/18/2008 13:86 8509213808 DEFPF PAGE 86

CERTIFICATE OF SERVICE

| HEREBY CERTIFY that a copy of the foregoing Final Order has been sent via
United States Postal Service on this /¢ day of May, 2000, to:

Clarence Rowe
418 Pennsylvania Avenue
Rockladge, Florida 32955

Gary Hunter, Jr., Esquire

Angela R. Morrison, Esquire

Hopping, Green, Sams and- Smith, P.A.
Post Office Box 65626 ‘

123 South Calhoun Street {32301)
Taltahassese, Florida 32314

Ann Cole, Clerk and

Daniel Manry, Administrative Law Judge
Division of Administrative Hearings

The DeSoto Building

1230 Apalachea Parkway

Tallahassee, FL 32388-3060

and by hand delivery to:

Douglas Beason, Esquire

Dapartment of Environmental Protection
3900 Commonwealth Blvd., M.S. 35
Tallahassee, FL 32399-3000

STATE OF FLORIDA DEPARTMENT
OF ENVIRONMENTAL PROTECTION

=

Chrie MceGuire 0
gsistant General Counsel

3900 Commonwealth Blvd,, M.S. 356
Tallahassea, FL 32399-3000
Telephone 850/488-8314
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STATE OF FLORIDA :
DIVISION OF ADMINISTRATIVE HEARINGS
CLARENCE ROWE,
Petitioner,
vS.

Case No. 00-0218

SEA RAY BOATS, INC., and
DEPARTMENT OF ENVIRONMENTAL
PROTECTION,

Respondents,

RECCMMENDED ORDER OF DISMISSALT

An evidentiary hearing was conducted.on Mareh 2, 2000, in
Melbourne, Florida by Daniel Manry, Adminlstrxative Law Judge
{"ALJ"), Division of Adminigtrative Hea;ings ("DORH") . |
Petitioner, his witness, a court reporter, and members of the
public attended the hsaring in Melboprné, Floxida. Respondente,
another court reporter, tw§ witnesses, and the ALJ participated
by videoconference from Tallahassee, Florida.

RPPEARANCES

For Petitioner: Clarence Rowe, pro se
418 Pennsylvania Avenue
Reckledge, Flerida 323855

A For Respondent  W. Douglas Beason, Esguire
Departmen:t of £ffice of General Counsel _
Environmental Florida Department of Environmental
Protection: Protection

2600 Blair Stone Road
Tallahassee, Floride 3238%-2600

For Respondsnt Gevy Hunter, Jr., £squire

Szz Ray Boats, Enzela R. Morrison, Esquire

inc Xopping, Green, Sams and Smith, P.A.
Pest Ciilice Box €526
123 South Calhoun Street {32301)
Tallahasses, Florida 32314
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"pPublic Notice”), and a draft permit to interested persons
including Sea Rayv.

3. On Octobexr 11, 1999, Petitioner telephoned the
Department's Bureau of Alr Regulation and requested a copy of
correspondence between Sea Ray and the Department. Petitioner
also requested that the Department place Petitioner on the list
of interested persons.

4. On October 11, 1598, the Departhent mailed Petitionex,
by certified mail return receipt requested, copies of the Notice
of Intent, the Public Notice, and the draft permit. Petitiocner
received the documents from the Department on Octobexr 14, 1999,
and executed tche return receipp on the same date.

5. Both the Notice of Intant and the Public Notice included i

a notice of rights to substantially affected parties. In
relevant part, the notice of rights scated: '

A person whose substantial interests are

affected by the propeosed permitting . . . may

petition for an administrative proceeding’

(hearing) under Sections 120.569 and 120.57

of the Florida Statutes. The petition must

contain the information set forth below and

must be filed (received) in the Office of

General Counsel of the Department at 3200

Commonwealth Boulevard, Mail Staticn #35, ,
Tallahassee, Florida, 32399%-3000. . . . : : E

“ Petitions filed by any persons othex than . :
those entitled to written notice under ;
Section 120.60(3} . . . must be filed within

fourteen days of publication of the public
notice or within fourteen days of receipt of
this notice of intent, whichever occurs

! firet. . . . The failure of any pexson to
file 2 p=tition within the appropriate time
pariod shall constitute a waiver of that
parson’'s right to recuest an administrative
determination (hearirng) undar Sactions
120.569 ané 120.57, or t¢ inuervene 3in this
procaeding and parcicipate as a party to it

(emphasis supplied)

A
-
-
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6. petitioner incorrectly concluded that the 14-day filing
requirement did not begin to run when he received the Notice.of
Incenﬁ on Octobex 14, 1999, but began to run on a future date
when the Department published the Pubklic Notice in the newspaper.
In reéaching that conclusion, Petitioner did not rely on.any
representations by any agent or employee of the Departmant or Ses

Ray. Neither Respondent made any representations to Petitioner.
7. On.October 3L, 1999, the Department published its Public
Notice in The Florida Today. No substantive differences exist
between the Public Notice published on October 31, 1999, and the
Notice of Intent received by Petitionex on Octobex 14, 1599.
8. Petitioner had 14 days from October 14, 1999, or until

October 28, 1999, to file his oxiginal petition for heariﬁg.
petitioner filed his original petition on November‘15,-2999. The
original petition was filed 18 days late.

§. On December 15, 1989, the Department dismissed the
eriginal petition on the grounds that the petition fajiled to
provide the information required in Section 120.569(2)(0)-and the
rules incorﬁorated therein. The dismissal was without prejudice
as to the grounds for dismissal as reguired by Section
120.569(2$(c). The dismissal gave Petitioner 15 days fxom

December 21, 19%9, the date in the rertificate of service, to

ifile an amended petition curing the infoxmatjonal cefects in the

original petition.

it The dismissal gave Petitionsr until Janusry S, 2060, to
241 an amendad petition For hearing. Petitioner Ziled Ih2
f ths

o

amendad petition onz day late on January 6, 2000, Even i

>




'95/10/ 2000

13:86

8589213060

DEP

FAGE

original petition were deemed timely filed on Novenber 15, 19989,
the 14th day after publication of the Public Notice on
October 31, 1999, the amended petition was not timely-filed.

CONCLUSIONS OF LAW

11. Division of Administrative Hearings has jurisdiction
over the parties and the subject mattex in this proceeding. The
parties received adeguata notice of the evidentiary hearing.
Section 120,57(1).

12. On October 14, 1999, Petitioner received adeguate
notice of his right to regquest an administrative hearing. The
Notice of Intent and Public Notice clearly stated the proposed
agency action, the right to file a petition for hearing, and the
.requirement that any petition for hearing must be filed within 14
days of the earlier of: {1) receipt of the Notice of Intent; or
{2} publication of the Eublic Notice,

13. Petitioner had 14 days from October 14, 1999, or until
October 28, 1999, to file a petition for hearing with the
Department. The notice clearly stated that a patition was not
filed until the Department received it. Use of the term "filed,"
rather than "serxved," unambiguously advised Petitioner ‘that a
ﬁatitiqn for hearing must be received by the Department.within'

the 14-day time limit. See Environmental Resource hssociates of

Florida, Inc. v. Department of General Services, 624 So. 2d 330,

@832 (Fla. 1st DCA 19%3) (Judge Ervin concurring), reh, denied.

S28g 2150 Rule 62-110.106(2) (defining receipt of notice ivom the

CI receip:ti of written notice or publlication

in thes newspaper).

18
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14. Petitioner filed the original petition for hearing 18
days late on November 15, 1899. Seetion 120.569(2) {c) reguires
dismissal of a petition that is not timely filed.. In relevant
part, Section i20.569(2)(c} provides:

A petition ghall be digmissed if it is not in

substantial compliance with these

requirements or it has been untigely filed.
Pismissal of a petition shall, .at least once, .
he without prejudice to petitioner!'s filing &

timely amended pgtition curing the defect
. (emphasis supplied)

15. The amended petition did not cure the late-filing
defect in the original petition. Even if the original petition
wepre deemed timely because it was filed within 14 days of
publication of the Public Notice, the amended petition was filed
late in violation of Section 120.5£9(2) (c).

Statutory A ri

16. Section 120.569(2) {c) requires the Department to
dAismiss an untimely petition for hearing. Agencies, including
the Department and DORH, cannot enlarge, modify, or contravene
the plain and unambiguous terms of a statute. Sections
120.52(8) (c) and 1:0.53(7)[3)4.‘

17. Neithér'the Departméent nox DOAH has authority teo adept
an interpretation of Section 120.569(2) (¢) that enlarges,
modifies, or contrzvenes the terms of the statute. §g§; g;g;

DeMario v. Frenklin iMortgags & Investment Co., Inc,, 648 Bo. 2d

’210. 213-214 (Fla. 4th DCR 1594}, rev. denied, 659 So. 2d 1086
(Flz. 1998) {agency lacks authority to imposs time reguirement

no- found in statuigi; Deoarymensy, OF Healch angd Rehsnilitarive

Hezlth Care, Int., 447

dy}
13
1§
“
L=
19
Kb
n
<
o]
8
b
b
[
9]
o
n
J
Irl.
|
Q
W
5
]
Q
o
13
o]
=
o

~1

11



‘B5/18/2088 13:06 8583213680 DEP PAGE 12

So. 2d 361, 362 (Fla, lst DCA 1984) (agency action that ignores
some statutory criteria and emphasizes others is arbitrary and
capricious). Nor can administrative convenience or expediency

dictate the terms of a statute. Cleveland Clinic Fleorida

Hospital v. Agency for Health Care Administration, 679 S5o. 2d
1237, 1241 (Fla. 1st DCA 1896) reh. denied; Buffa v. Singletary,
€52 So. 2d 885, 886 (Fla. lst DCA 2595) reh. denied; Flamingg

Lake RV Reggrt, inc, w. Department of Transportation, 599 So. 24

732, 732 (Fla. ist DCA 1922),

18. Rule 62-110.10@(3)(b) provides that the failure to
timelylfile a petition for héaring waives any right to request a
hearing. Neithexr the Departmenﬁ nor DOAH can deviate from a
valid existing rule. Section 120.68(7)(e)2. An agency's

deviation from a valid existing rule is invalid and

unenforceable. Federation of Mobile Home Owners of Florida, Inc.

v. Florida Manufactured Housing Asscociatien, Inc., 683 So. 2d

586,'591-592 {(Fla. lst DCA 1996); Gadsden State Bank v. Lewls,

348 So. 24 343, 346-347 (Fla. 1st DCA 1977); Price Wige Buving

Group v, Nuzum, 343 So. 2d 115, 116 (Fla. lst DCAR 1977).

19. Neither the Department ner DOAH can counstrue Rule 62-
120.10&(3) (b) to enlarge, modify, or contravene‘the requiremenf
for dismissal in Section 120.569(2) (c). A rule cannot impose a
reguirement not found in a statute or otherwise enlarge, modify,
dor contravene the terms of 3 starute. See, £.0.. Dgﬂgiig, 648
So. 24 at '213-2i4 (agsncy lackad authoxity to imposs time

]

reguirsment not found in scatucte); Zooker Creek Pressrvation,

m

it

So. 24

o

3
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inc. v. Southwsst Fliorida Wepay Manamement Distrig
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419, 423 (Fla. Sth DCA 1588) (agency cannot véry impact of
statute by creating waivers or exemptions) xeh. denied. Where an

agency rule conflicts with a statute, the statute prevails.

Hughes v. Varjety Children's Hospital, 710 So. 2d 683, 685 (Fla.
44 DCA 1998); Johnson v. Department of Highway Safety & Motore

vehicles, Division of Driver's Licenses, 709 So. 24 623, 624

(Fla. 4th DCA 1998); Wlllecte v. Air Products, 700 So. 2d 357,

401 (Fla. 1st DCA 1997), reh. denied; Florida Department of

Revenue v. A. Duda & Sons, Inc., 608 So. 24 881, 884 (Fla. Sth

DCA 1992), xeh, denied; Department of Natural Regources V.
Wincfield Development Company, 581 So. 2d 193, 197 (Fla. 1st DCA

1951) reh, denjed. See alsg Capeletti Brgthers, JInc. V.

pepartment of Transportation, <499 So. 24 855, B57 (Fla. lst DCA

1987) {(rule cannct expand statutory coverage) rev. denied, 509 5c.
2d 1117,

20. The Department has previously construed applicable
statutes and rules to require dismissal of untimely petitions for

hearing. See e.o. Dunn v, Phelps, 19 FALR 2595 (Department of

—ir

Environmental Protection 1997) (filing requires receipt rather

than mailing); Gardner v. The Pgalms 2100 Ocean Boulevard, Led. .
19 FALR 2712 {Depariment of Envirenmentzl Protection |
1557) (Gismissing petition for hearing as untimely when filed
beyend 1¢ days of publication buﬁ within 14 days of receipt‘of

written npnotics): Psitit v, Deogromant of Envi-onmental

2 57:027 (Departmsnt of Environmental

13
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Department to follow its earlier decisions that involve similar

facts and law. Gesgler v, Department of Business and

Professional Regulation, 627 So. .2d Sdl, 504 (Fla. 4th DCA 1993),

reh. denieq, dismissed, 634 So. 2d 824 (Fla. 1994). Compare
v. De me vi ion, 719 So. 2d

1212, 1214 (Fla. 3d DCA 1998) ({agency refusal to consider its

- prior decision is abuse of discretion) with Caserta v. Department
of Business and Professional Regulation, 686 So. 2d 651, 653
(Fla..Sth DCA‘1596) (Section 120.53 reguirement for subject
matter index begins on effective date of 1992 amendment).

Clear Point of Entry

21. The cleax point of entry doctrine is a judiclal
doctrine that requires state agencies to provide affected parties
with a cleax point of entry to proceedings authorized in Sections
120.56% and 120.57. A state agency provides an affected party
with a ¢clear point of entry by satisfying several fundamental
réquirements. First, the agency must notify the affected party
of the proposed agency actiorn. Second, the notice muet inform
the affected paxty of the right to petition for.an administrative
hearing pursuant to Sections 120.565% and 120.55. Thixrd, Lhe
notice must inform the affected party of the time limits within
which the party must file a petition for hearing. Section
120.569(1). If the agency's notice satisfies the requirements of
b2 ¢lear point of entry and the affected party fails to file a
pstitilon for hzaring within the time prescribed in the clear

point of entry, ths zff=ci=s party waives his ox her »ight o a
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hearing, and the petition must be dismissed. Seec e.9.

Environmental Resgurce, 624 So. 2d at 331-332.

22. The clear point of entxy doctrine was first enunciated

in Capeletti Brothers, Inc. v. State, Depaxtment of

Transgortatioh, 362 So. 24 346, 348 (Fla. ist DCA 1978}, cert.

denied, 368 So, 2d 1274 (Fla. 1979). Since 1979, Florida courts
have consistently applied the doctrine. $ee e.q, Environmental
Resourge, 624 So. 2d at 331-332 (concurxing opinion of Judge

Brvin); Flerida lLeague of CitiesL;Inc. v. Adwipnistration

Commission, 586 Se. 24 397, 412 (Fla. 1st DCA 1991). See alsg

Southeast Grove Management, Inc. Vv, McKinness, 578 So. 2d 883

(Fla. 1st DCA 1991); gcapital Copy, Inc. ¥. Univergity of Florida,

526 So. 2d 988 (Fla. 1st DCA 1988); Lamar Advertising Company V.

Department of Transporgation, 523 So. 2d 712 (Fla. 1ist DCA 1988},

City of St. Cloud v. Department of Environmental Regulatjon, 490

So. 2d 1356 (Fla. Sth PCA 1986); Henry v. Department of

Administration, Division of Retirement, 431 SO. 2d 677 (Fla. 1st

DCA 1983). See @lsg Shirley $., "In Saarch of a Clear Point of
Entry," 68 Fla. B.J. 61 (May 1994).

23. The clear peint of entry doctrine reguires a state
adency to provide adeguate notice of proposed agency action
regardless of the party-status of the agency. Courts have';
applied the clear point of entfy.doctrine to cases in which the

Lirate agency is a party litigant. See g.g. Florida League of

Cities, 5B6 So. 2¢ at <13 (agancy attempting to impose sanctions,

vding the withholéing of state funds, to the affected parsy);

14~
3!

~
L

[T

P

T,zmar Advertising, 523 So. 24 at 712 (agency denied of sign

-
-2
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permit); Henry, 431 So. 2d at 680 (agency deniéd retirement
benefivs); rman v. Florida Stafe Upniversity Board of Regepts,
414 So. 2d 1102 (Fla. 1st DCA 19B2) {agency denied degree to a
student) .

24. Courts have also applied the clear point of entry
doctrine to cases in which the state agency is a nominal party
rather than a real party in intexest. Capital Copy, 526 So. 24
at 988 (agency xeviewing bids); Ciﬁz of 8t. Cloud, 490 So. 24 at

. 1358 {agency reviewing applicaﬁion for approval of wastewater

system); Manasota 88, Inc. v Department of Envirpnmental

Requlation, 417 So. 2d 846 (Fla. 1st DCA 1982) (agency reviewing
revised operating permit for & crude il splittex).

25. When an agency is a nominal party in a case involving
two private party litigants, courts have applied the clear point
of entry déctrine'strictly. In a cexrtificate of need éése, for
example, one ccurt held that failure of the state agency to
provide notice to competing hospitals disclosing the submission
of a revised application by the original applicant danied

competing hospitals of a clear point of entry. MNME Hospitals,

Inc. v, Department of Health and Rchabillitative Services, 492

So. 2d 379, 284-385 (Fla. 1st DCA 1986) {(opinion on Motion for

rehearing), reh. denied. In anotner cerxtificate of need case,

the court refused to extend the time limits for filing a letter

iof incent. Vantaoce Hezlthcare Corporation v. Agspncv for Health

Care Biéministyation, 687 So. 24 306, 307 (Fla. 1lst DCA 1897)

{(letters of intent filed one day late in cerrvificaizs of need
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process are untimely and cannot be extended by equitable
tolling).

26. At least one case has applied the cleaxr point of entxy
doctrine where the state agency was naither a party litigant nor
a nominal party. In a proceeding between a fruit dealer and a
growey, the court held that tﬁe railure of the dealer to reguest
a hearing within the time limit prescribed in a statutoxily
required agency notice waived the dealer's right to a dg novo

hearing. Sgutheast Grove Managemgnt, Inc. V. McKiness, 578 So.

24 883, 886 (Fla. 1st DCA 1951).

27. The evidence in this case shows ;hat the Department
provided Petitioner with & clear point of entry on Octobexr 14,
1999. The written notice received by Petiticner provided
adequate notice of the proposed agency action, the right to
request a hearing, and the 14-day filing reguirement for
requesting a hearing.

Jurisdiction

28. No statutes, rules, or cases expressly state whether
Petitioner's failure to comply with the filing reguirement in a
clear point of entry, such as that pxovided to petitioner in the
Notice.of Intent, is a jurisdictional prereguisite to
Patitioner's xight to a hearing or alwaiver by Petitioner that is
subject to eguitable tolling Qnder certain circumstances. Rule

Y62-110.1061{2) (b) states that an affected party who fails to

timaly file a pecition for hearing waives his right to reguast 2
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29.  The conclusion that failure to comply with the filing
requiremants prescribed in an agency's clear point of entxy
results in a waiver rathex than a jurisdictional bar is
consistent with analogous cases in othey areas of the law that
have addressed the failure to comply with statutory filing
requirements. Florida courts have generally held that the
failure to comply with a statutery filing reguirement is not
jurisdictional but admits a defense analogous to a statute of

limitations. Joshua_v. City of Gainesville, 734 So. 2d 1068,

1069-1071 (Fla. 1st DCA 1999) (question certified to the Florida

Supreme Court) rev. granted 735 So. 2d 1285 (Fla. 198%); Adams v.

wellinagtpon Regional Medical Center, Inc., 727 So. 2d 113§ (Fla.

4th DCA 1959) (gquestion certified to the Florida Supreme Court);

Daughertyv v. City of Xissimmee, 722 So. 24 288 (Fla. 5th DBCA

1998); Crumbie v. Leon County School Boazd, 721 So. 2d 1211 (Fla.

1st DCA 19%98): Kalkal v. Pmeraency One, 717 So. 2d €26 (Fla. 5th

DCA 1998); Milano v. Moldmasterx, Inc.,‘7o3 So. 24 1093, 1094-1095
(Pla. 4th DCA 19%98). See also Sasse? M. and Stafford 8.,
"Defining the Hourglass: When Is a Claim Under che-florida Civil
Rights Act Time Barred?", 73 ¥la, g,d. 58 (Dec. 1999)._

v~  30. Florida courts that have held statutery filing-
requirements to be jurxisdictienal have gsnerally done so based on
specific statutor& language. Relying on language in Section

194 171(6), for ewample, the Florida Supremwe Court has hzld that

m

rhe €0-day filing reguirement in Section 19£.171(2) is

*Jurisdictionsgl

m

tatute ci noanclaim." HMarkiem v. Nepiuns

Bellvwood Bzach Club, 527 So. 24 81z, g§15 (Fla. 1988). sccord
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Wwal-Mart Stores, Inc. v. Day, 742 So. 2d 408, 409 (Fla. 5th DCA

1899); Palmexr Trinity Private Schogl, JIne. v. Robbins, 681 So. 2d

809 (Fla. 3d DCA 1996); Hall v. Leesburg Regional Medical Ceénter,

651 So. 24 231 (Fla. 5th DCA 1995); Walker v. Qarrison, 610 So.

2d 716 (Fla, 4th DCA 1992); Markham v, Moriarty, 575 So. 2d 1307

(Fla. 4th DCA 1991), cert. denied, 502 U.S. 9268, 112 S. Ct, 440

(1991); Gulfside Intexval Vacations, Inc. V. Schultz, 479 So. 24

796 (Fla. 24 DCA 1985), rev. denied, 488 So. 2d 830 (Fla. 1586) .

See also Davis v. Macedonia Housing Authority, 641 So. 2d 131,

132 {Fla. 1st DCA 1994) (the 60-day filing reqguirement in Section
194.171(2) is a jurisdictional bar to an acticn to contest loss

of tax exemption for 1990). CZ. Pogge v. Department of Revenue,

© 703 So. 24 523, 525-%26¢ (Fla. lst DCA 1997} (the &0-day filing
requirement in Section 72.011(2) is a jurisdictidnal bar to an
action contesting the assessment of taxes but was not a
jurisdictional bar to an action for a refund of taxes prior to
1991 Qhen the legislature amended former Section 72.011(8) to
deleté express language that Section 72.011 was inapplicable to

vefunds); Mikos v. Parker, 571 So. 26 €, 9 (Fla. 2d DCA 1850}

(the 60-day filing reguirement in Section 159¢.171 was not a

jﬁrisdictional bar to a claim for reéfund of taxes assessed in

1989). Compare City of Fernandins Beach v. Page, 682 So. 28 573

{(Fla. 1st DCA 1998); Jovner v. Roberts, 642 S5oO. 2d B26 (Fla. ist

Wy

Lok 1894); and Chihockv v, Crape, €32 So. 2d 230 (Fla, 1st DCA

1654) (rha failure to strictly comply with statuteory notice
prececdures may toll tha running of tha e0-day filing reguireaman:

in Saciion 194 .1712(2)).
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31, Federal courts generally view statutory filing
requirements in discrimination cases és statutes of limitations
rather than as jurisdicticonal prereguisites to filing suic, Fox
example, 42 U.S.C. Section 2000e-5(f) (1) requirxes an aggrieved
party to file suit within 20 days after receipt of a rign;.to sue
letter from the Equal Employment Opportunity Commission ("EEOCY).

In Espinoza v. Missouri Pacific Railyoad Co., 754 F.2d 1247, 1250

(sth Cir. 1985), the court held that the 90-day filing
requirement in 42 U.S.C. Section 2000e-5{f) (1) is not a
jurisdictional prereguisite to suit but is a statute of
limitations subject to the doctrine of equitable tolling.

32. The Supreme Court hac adopted a cimilar construction of
the reguirement in 42 U.S.C, Section 2000e-16(¢) for an aggrieved
party to file suit within 30 days after receipt of a xight to sue

letter from the EEOC. In Irwin v. Department of Veterans

Affairs, 498 U.S. 89, §2, 111 S. Ct. 453, 455 (1990), the Court
resolved a conflict between fedexal appellate courts over whether
a late-filed claim ceprived federal courts of jurisdiction. The
FPifth Circuit Court of Appeals had held that federal courts
lacked jurisdiction over claims filed more than 30 days after

receipt of a right to sue letter. Irwin v. Department of

Veterans Affairs, 874 F.2d 1082 (Sth Cir 1989). The holding by

the Fifth Circuit was in direct confliect with decisions in four

othar Courts of Appeals. Boddv v. Dean, £21 F.2d 326, 350 (6th

}er

Cir. 1987); Martinez v. Orr, 73€ F.2d 1107, 1108 (10zh Cix,

2¢86); Milam v. United Srates Dostzl Sgyvice, 674 ©.2d 880, 852

(11th Cir. 1982); Salcz v, Lehman, 672 F.2d4 207, 205 (D.C. Cir.
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1982) . The Supreme Court held that the 30-day filing requirement
is not jurisdictional but.creates a vrebuttable presumption of
equitable tolling." Irwin, 498 U.S, at 95-96, 111 §. Ct. at 457.
Egruitable Tolling

33. Florida courts have #pplied the doctrine of eqguitable
tolling to excuse an otherwise untimely initiatiecn of an
administrative proceeding when four reguirements are satisfied.
First, the filing requirement is not jurisdictional. Cf.
Environmental Resocurce, 624 So. 2d at 332-333 {Judge Zehmexr
dissenting, in relevant part, because the 21-day timé limit in
that case was "not jurisdictional"}; Qgg;illgﬂx;_DEEE£LE§EL_QZ

Administration, Division of Retirement, 533 So. 2d 1116 (Fla. 24

DCA 1992) (remanding the case for eguitable considerations
related te the "not jurisdictional® 21-day period for~Cha119Pgiﬂ9
agency action). Second, the delay is a minor infraction of the

£iling requirement. Stewart v, Depsytment of Corregtions, 561

So. 2d 15 (Fla. 4th DCA 1950) {applying the doctrine to excuse a
request for hearing that was one day late); Environmental
Resource, 622 So. at 332-333 (Judge zehmer's dissenting opinion
found that the delay was a minor infraction}. Third, the delay
does not result in prejudice to the other paxty. S;gwar;,'561
$0. 2d at 16. TFourth, the delay is caused by the affected party
being misled c¢r lulled into ipaction, being prevented in some
"extraordinafy'way fyom assercing his or her rights, or having

istakenly in the wrong foXum.

rimely asserted his cxr her rights m
Machules v. Denarinsnt of rhwi-igrvation, 523 So. 2d 1232, 1133~
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Florida Administrative Proceedings," 74 Fls. B.J. 60 (February
2000) .

34. The first reguirement for equitable tolliﬁg is
‘satisfied in this case. The 14-day filing reqQuirement in the
notice of rights raceived by Petitioner on October 14, 1999, is
not a jurisdictional prerequisite to Petitioner's claim., Irwin,
498 U.5. at 92, 111 S. Ct. at 455; Milano, 703 Se. 2d at 1094-
1095.

35. The second requirement for equitable tolling is not
satisfied in this case. The 16-day delay caused by Petitionex's
failure to timely file a request for hearing was not a minor

infraction. See e.a. Vantage Healthcare, 687 So. 2d at 307

(refusing to allow £filing of letters of intent one day late in

certificate of need process); Environmental Regource, 624 So. 2d

at 331 (court refused to reverse a final ordex denying a hearing
where the reguest for hearing was four days late).

36. The third requirement ¢f the doctrine of equitable
rolling is not satisfied in this case. The delay sought ﬁy
Petitioner would prejudice the interests of a private party by
requiring Sea Ray to incur the expenss and delay caused by
éisregard of the mandatory dismissal language in Sectionl
520.569(2) {¢) and the mandatory waiver language in Rule 62-
110.106(3) (b) .

’ 37. Petitioner submitted no evidsnce that ths fourth

eqguiremant of the deoctrin2 of ecuitable tolling was satisfied in

H

& o show that the dslay in filin
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or lulled into inaction, of being prevented in some extraordinary
way from assexting his rights, or of having timely asserted his

rights mistakenly in the wrong forum. See e,g. Perdue v. TJ Palm

Associates, Ltd., 24 Fla. L. Weekly D1333 (Fla. 4th DCA June 16,
1999) (refusing to remand & denial of a request fox hearing where
the recommended order contained findings af fact and conclusions
of law supporting the denial of an untimely reguest for hearing).
38. The evidence shows that Petitioner i:elied on his own
belief that the 14-day filing fequirement did not begin to xrun
until publication of the Public Notice.. Althougﬁ Petitioner is
experienced in administrative proceedings authorized by Sections
120.5€9 and 120.57, Petitioner has repeatedly asked throughout
this proceeding that his inaction be excused, in part, because he
is not an atktorney. The lack of legal representation dees not
excugse inaction that results in an untimely petition for hearing.

Janeyn Manufacturing Corporation v. Florida Department of Health,

24 Fla. L. Weekly D2232, 2233 (Fla. 1st DCA 1999) .
39. Petitioner is not subject to a lesser standard of
conduct, as €istinguished from legal competence, than a licensed

attorney. A contrary rule would insulate a paxty from applicable

tfme limits by choosing lay representation. Cf. Burke v, Harbof
Estate Associgtes, Inc., 591 So. 2d 1034, 1037-1038 {Fla. 1lst DCA
19291) (2 party cannot aveoid fees and costs in frivoleous actions
%y choosing lay representation). Accoxd Delphing Plus v,

2esidents éj_tev Laroo Océean Shores, 598 So. 2d 32% (Fla. 3d DC&

| »
W
]
X
-

23



‘PE!IBK?BBB 13:66 858321 3888 DEPF PAGE

40, Petitioner failad.co show that he was lulled into
inaction by a party to this proceeding. The doctrine of
equitable tolling generally has beén limited to cases in which
one party has been lulled intc inaction or prevented from
asserting his or her rights by the acts or omissions of the
party's adversary. In Izwin, for example, the Court held that
the doctrine of equitable tolling applied to an action brought by
é discharged government employee against the government. The'
Court noted that the doctrine of eguitable tolling generally was
limited to situations where a complainant was induced or tricked
by an adversary's misconduct into allowing a filing deadline to
pass. Irwin, 498 U.S. at 96, 111 S. Ct. at 45S. |

41. The Florida Supreme Court has not limited the doctrine
of equitable tolling to cases where a party is tricked or induced
by the misconduct @f an adversaxy into allewing a filing deadling
to pass. The Plorida court has expanded the doctrine to reach
cases where a party allows a filing deadline toO pass through
inadvertence or mistake of law. BSee e.g. Machuleg, 523 So. 2d at
1132 (discharged agency employee who chose union grievance
instead of requesting hearing did not waive his right to a
hEarzng). However, the court's ewpansion of equitable tolling to
inadvertence and mistcake of law in Machules involvea a state
agency that was both a named party and an adverséry, or wparty
‘liticant, to the dischargad agency employee. The dacision did
not involva & state agency that was a noﬁinal party in & cass
sugh &s this in which TwWo OF mOrg é:her parti=s who ave

adversariss and who are the real parties in interes:, Machulss,
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523 So. 2& at 1132. See e.q, Section 120.5639(2) (a) (using the
term "party lltigant”™).

42, Florida appellate decisions have generally been limited
to facts involving state agencies with a party status analogous
to that of the state agency in Machyles. These decisions have
generally appliea-the doctrine of eguitable tolling in cases
where the state agency 1s a party litigant rarher than a nominal

party. See g.g. Mathig v. Florida Department of Correciions, 726

So. 2d 389 (Fla. 1st DCA 1399) (state agency was adversary in
claim for back pay by agency's employee); Avante, JInc. v. Agency

for Health Care Administyxation, 722 So. 24 565 (Fla. 1st DCA

1998} (state agency was adversary in action to receover Medicaid

payments) ; Unimed Laboratory, Inc, v. Adgency for Health Care.

Adminisgratioh, 715 So. 24 1036 (Fla. 24 DCh 1998) {(state agancy

was adversary in action to recover Medicaid payments): nes v.
Public Emplovees Relations Commission, 694 S¢. 2d B2l (Fla. 4th
DCA 19987) (state agency was adversary in employee dismissal

action}; Phillip v, Universicy of Florida, 680 So. 2d 508 (Fla.

1St DCA 1996) (setate agency was adversary in employée dismissal

action). Abusalameh v. Department of Business Requlation, 627

So. 24 560 {Fla. 4th DCA 1993) (state agency was adversary in

license revocation proczeding); Environmental Resource, 624

So. 2d at 331 (state agency that was adversary in contyxact

‘ .
rermination case did nothing teo cause four-day delay in filing

reguast for hesxing); Castillo, 593 So. 24 at 1117 (state agency

1h

n

its);

Tirement bsne
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577 So. 2d 988 (Fla, 1st DCA 1991) (state agency was adversaxy in
action seeking reimbursement ¢ cleanup ceosts); Stewaxt, 551
So. 24 15 ({(state agency was adversary in employee dismissal
action}.

43. Florida courts have heen reluctant to extend the
doctrine of eguitable tolling to administrative proceedings in
which a.state agency is only a nominal party rather than a party

litigant. In Vantage Healthcare, 687 So. 24 at 307, a state

agency awarded a certificate of need to an applicant aftex
2llowing the applicant to file its letter of intent one day late.
The agency applied the doctrine of eguitable tolling to extend
the filing—deadline by one day. The court held that the doctrine
of equitable tolling does not apply to the certificate of need
application process because the application process:
. is not comparable to . . . judicial or
guasi-judicial proceedings. We have found no
authority extending the doctrine of equitable
tolling to facts such as in the present case,
Cf. Perdue, 1999 WL 393464 (Fla. 4th DCA 1233) {(refusing, as 2
factual matter, to apply the doctrine of equitable telling to
extend the deadline for challenging a notice of intent to issue a
conceptual permit approving overall master project dasign).

u

2¢. Like the stace agency in Vantage Healthcare, the

Department is a nominal party in this proceeding rathexr than a

party litigant. The Department is proposing approval of an

:

arpiication and is recguired by law to construe applicable
g-zsyuras and rules, including those pariaining to the vimelinsss

itien for hsaring,

Iy
(44
o
1]
+]

rt

oz he eguitable tolling dectrine may

e i~

mot apply to the application process involved in this case.

~ o
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Yantage Healthcare, 687 So. 2d at 307. Alternatively, the

equitable tolling doctrine may not be apply where a party fails
to file a petition within the time pericd provided in a clear

peint of entrxy. Environmental Resource, €24 So. 24 33).. Seg

also Section 120.562(2) (c).

45. Eight years after the decision in Machules, the‘
legislature enacted the mandatory dismissal language in Secticn
120.569(2) {(c]. The 1996 mandatory dismissal language was not
present in the statutes construed by earliér courts that applied
the doctrine of equitable tolling to suspend the filing
requirements prescribed in an agency's clear point of entrxy. The
enactment of Section 120.569(2) () distinguishes this case from

earlier cases on the basis of the controlling statutory language.

Eguitable Estoppel

46, The doctrine of equitable tolling is distinguishable
from the doctrine of eguitable estoppel. The former doctrine is
concerned with the point at which a limitations pericd begins to
run and with the circumstances in which the running of the

limitations period may be suspended  Mgrsani v. Major Leacue

Baseball, 739 So. 2d 610, 614-615 {Fla. 24 DCA 1999). Equitable

estoppel comes into play only after the limitztions period has
run and addresses the circumstances in which a party is estopped
from asserting the statute of limitations as a defense to an

admittedly untimely action. I8. See also Ovagia v Bloom, 200C

T, 2279261 (Fle. 34 DCA March 1, 2000).

a’l Like eguitadbls telling, gguitabls estoppel can bz
applied to & state agency. Howsver, most cases invglve a stats
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agency that is a party litigant rather than & nominal party.

Tyri_Srate Systems, Inc. v. Desartment of Transpowtation., 500

So. 2d 212, 215 (Fla. ist DCA 1986).
48. A party must specifically plead eguitable estoppel in

administrative cases. Universitv Community Hosnital v,

Department of Health and Rehabilitative Services, 610 So. 24

e A e e e r——

1342, 1346 (Fla. 18t DCA 1992). Petitionex did not epecifically
ple%d equitakle estoppel in this case.

49. Unlike gquitable tolling, eguitable estoppel does not
apply in cases where the delay is caused by a mistake of law.

Council Brothers. Inc. v, City of Tallzhassee, €34 So. 2d 264,

266 (Fla. 1st DCA 1994); Dolphin Outdoor Advertising V.

Department of Transportation, 582 So. 2d 708, 710 (Fia. 1st DCA

1961): Tri-State., 500 So. 28 216. Petitioner's mistaken belief
that the.lé~day Eiling :equiremenﬁ in the notice of xights did
not begin to xun until publication of the Public Notice was a
mistake of law.
RECOMMENDATION
Based upon the foregeing Fiﬁdings of Fact and Conclusions ©f
Law, it is

RdCOMM;NDHD that the Department enter a final order

dismissing the original and zmended petitions as untimely f*led

8]
sz
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DONE AND ENTERED this 1™  day of April, 2000, in

Tallahasasee, Leon County, Florida.

DANIEL MANRY

Administrative Law Judge

Division of Administrative Hearings
The DeSote Building

1230 Apalachee Parkway

Tallahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278-9675
Fax Filing (850) 921-6847
www.doah.state.fl us

Filed with the Clerk of the
Division,of Administrative Hearings
this YT~ day of April, 2000.

COPIES FURNISHED:

Kathy Carter, Agency Clerk
Department of Environmentsl Protection
Mail Station 35

38C0 Commonwealth Boulevard
Tallahassee, Florida 323955%-3000

W. Douglas Beascn, Esguire

Department of Environmental Protection
3900 Commonwealth Boulevard

Mail Station 35

Tallahassee, Flerida 323%292-3000

Clarence Rowe
418 Pennsylvanriz Avenue
Rockledge, Florida 32855

Gavry Hunteyx, Jy., Esqguire

Angsla R. Morriscon, Esguire

Hopping, Green, Sams and Smith, P.A.
; Post Qffice Box 6526

123 South Calhoun Stcreat (32301)

Tallahassee, Florida 32314
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Teri Donaldson, Esguirxe

Department of Environmental Protection
3500 Commonwealth Boulevard

Mzil Station 35

Tallahassee, Florida 32399-3000

NOTICE OF RIGHT TO SUBMIT EXCEDPTIONS

All parties have the right to submit written exceptions,
within 15 days from the date of this Recommended Ordex. Any
exceptiong to this Recommended Order should be filed with the
agency that will issue the final order in this case.
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L DEPT, (¥ ENAROMIENTAL PROTEETIOH
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