STATE OF FLORIDA JUN 09 1997 --
DEPARTMENT OF ENVIRONMENTAL PROTECTION DIVISION OF AR
RESOURCES MANAGEMEN"

PASCO COUNTY BOARD OF : ‘
COUNTY COMMISSIONERS, and XC* CL AlR
OGDEN MARTIN SYSTEMS OF | M

sPASCO, INC., ' . e
S , qQ
. , Petitioners, ,

vs. " OGC CASE NO. 97-0507
STATE OF FLORIDA DEPARTMENT e, g
OF ENVIRONMENTAL PROTECTION, RECE Wk
Respondent. JUN 0 2 1897
- | . BUREAU OF
/ - " AIRREGULATION

ORDER ESTABLISHING INFORMAL PROCEEDING

On March 13, 1997, the Department 'of Environmental Protection (the Department)
received a Petition for Informal Administrativé Hearing challenging a letter from the
Department’s Director of the Division of Air Resources .M.anagement dated February 6,
1997. See Exhibit 1. This letter was written by the‘ Division Director in response to a
request by the -Petitioners concerning the interpretation 6f the term “municipal solid waste”
as that term is utilized in the Prevention of Significant Deterioration ("PSD”) permit for the
Pasco County Resource Recovery Facility (PSD-FL-1 27)..

Under Section 120.57(2), F.S. and Rule 28-5.501 through 28-5.503, F.A.C., |
'es.tablish' the following procedure for an informal proceed'ing.to consider and determine the
pertinent issues of law raised .by'_the Petition for Informal Administrative Hearing.

1. | appqint Pat Comer, Assistant General Counsel, as the Hearing Officer in this
proceeding. The Hearing Officer’'s mailing address is Department of E.nvironmental
Protection, Ofﬁce of General Counsel, 3900 Commonwealth Boulevard, Mail Station 35,

Tallahassee, Florida 32399-3000.



2. An informal hearing will be scheduled by the Hearing Officer after consulting
with the parties. The hearing will be conducted at a time and place to be announced. The
purpose of the informal hearing is to allow the parties the opportunity to present written
and oral evidence concerning the issues raised_ in the Petition for Informal Administrative
Hearing.

3. At the informal hearing, the Hearing Officer may:

(a)_.-administer oaths and affirmations;

-('b) rule upon offers of proof and receive relevant evidence;

(c) regulate the course of the hearing;

(d) enter any order to carry out the purbose of Chaptér 120, F.S.; and
(e) make and receive offers of settlement, stipulation and adjustment.

4. The parties shall arrange to have all witnesses and evidence present at the time
and place of hearing. ..Any party to this pro_é:;aeding has the right, at his, her or its own
expense, to be represented, énd ad-vised by counsel. A party’s failure to appear at the
scheduled hearing may be grounds fdr the entry of an order of dismissal.

5. The Petitioners shall file and serve on counsel of record a written memorandum
of law in support of its position no later than twenty (20) days before the scheduled
hearing. The memorandum of law shall contain all argument in support of the Petitioner’s
position. Failure to file the memorandum of law may be grounds for entry of an order of
dismissal.

6. The Department may file written responses to the memorandum of law

submitted by the Petitioner no later than ten days after Petitioner’'s memorandum is filed

with the Department.



7. A copy of any statement, pleading or other paper filed with the Hearing Officer
by any party to this proceeding shall be'served on each party. Service shall be made upon
the party or his/her representative by delivering a copy or by mailing it to ‘the last known
: address.

8. The Hearing Officer shall issue a Final Order in compliance with the requirements
of Section 120.569, F.S.

9. |If during the course of this informal proceeding a party raises an issue which
invoives a dis'puted issue of material fact the Deparfment will forward this matter to the
Division of Administrative Hearings for the assignment of an administrative Iaw judge to
conduct a formal hearing.

DONE and ORDERED thisl_“ihday of May, 1997 in Tallahassee, Florida.

STATE OF FLORIDA DEPARTMENT
'OF ENVIRONMENTAL PROTECTION

Go/Virginia . Wetherell

Secretar

Douglas Building

3900 Commonwealth Boulevard
Tallahassee, FL. 32399-3000
Telephone: (904) 488-4805



CERTIFICATE OF SERVICE

. . - KIr. Suwe. -
| CERTIFY that a copy of the foregoing was mailed on this (!2 day of May 1997, to:

Mary F. Smallwood, Esq.
P.O. Box 10888
Tallahassee, Florida 32302

WM%(

W. DOU
Assistant.Gengra C sel
Florida Bar No. 279239

Mail Station 35 .
3900 Commonwealth Boulevard
Tallahassee, FL 32399-3000
Telephone: (904) 488-9730



BEST AVAILABLE COPY

BEFORE THE STATE OF FLORIDA MAR 13 1997

DEPARTMENT OF ENVIRONMENTAL PROTECTION e
of Environmantal Prctech

Office of General Counsel

PASCO COUNTY, BOARD OF
COUNTY COMMISSIONERS, and
OGDEN MARTIN SYSTEMS OF
PASCO, INC.

Petitioners,
V. Case No.

DEPARTMENT OF ENVIRONMENTAL
PROTECTION,

.Respondent.
/

PETITION FOR INFORMAL ADMINISTRATIVE HEARING
<esem———ee—— - Pursuant to—Section—lQO.57(—2»);F<lozida~5tatutes,-and Rule-62-103.55;-F lorida-Administrative ——-————-
Code, Petitioners, Pasco County, Board of Couﬁty Commissioners and Ogden Martin Systems of
Pasco, Inc. (hereafter the “Petitioners™), file this Petition for Informal Administrative Hearing and

state:

1. Petitioners names, addresses and telephone numbers are as follows:

Pasco County, Board of County Commissioners
7530 Little Road
New Port Richey, Florida 34654
(813) 847-8100 '
Ogden Martin Systems of Pasco, Inc.
14230 Hays Road

Spring Hill, Florida 34610
(813) 856-2917
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2. Petitioner Pasco County, Board of County CoAmmissioners, (hereafter the “County™)
owns and operates the Pasco County Resource Recovery Facility (Units 1, 2, and 3) (hereafter the
“Facility”) located in Pasco County, Florida, under the terms of Department Permit No.: PSD-FL-
‘127 and the Conditions of Certification issued under the Power Plant Siting Act in Case No.: PA 87-
23. Petitioner Ogden Martin Systems of Pasco, Inc. (hereafier “Ogden”) operates the Facility on
beha!f of the County undef the terms of a service agreement with the County.

3. By letter dated Dgcember 30, 1996, to Howard Rhodes, Director, Division of Air
Resources Management, Department of Environmental Pfotection (hereafter “DEP”), a copy of
which is attached hereto as Exhibit I, Petitioners re‘quested an interpretation of the permit and

conditions of certification that would allow the Facility to burn “supplemental waste” as the term

is described in that letter.

4. On F;l;l_'uary 24,1997, Petitioners’ ;:;)unsel recei\./.e_:;notic‘—e_by ceﬁiﬁed mail, return
receipt requested, a copy of which is .attached hereto as Exhibit II, of DEP’s determinaﬁon
construing the language of the permit and certain regulations of the U.S. Environmental Protection
Agency to prohibit the burning of supplemental waste at the Facility without a modification of the
permit and/or conditions of certification. That correspondence states that “The Subpart E definition
of ‘solid waste” would . . . be the controlling reference for interpreting the above permit conditions.”

3. .. It is the Petitioners’ position that the terms of the permit and conditions of
certification presently allow the use of supplemental waste as fuel at the Facility and that there are
no statutory or regulatory prohibitions to the burning of supplemental fuel at the Facility, especially
in light of the DEP’s clarification that the deﬁniti_c?n in Subpart E controls the interpretation of what

waste streams are acceptable. As discussed below, the permit provides that the Facility shall be



fueled by “municipal solid waste” and the conditions of certification provide that the Facility shall
be fueled by “refuse.”
6. Permit No. PSD-FL-127 provides, in part:

SPECIFIC CONDITIONS:
l.e.  The [Facility] shall be fueled with municipal solid waste only. Other
wastes shall not be burned without specific prior written approval of [DEP].

(Emphasis added).
7. The Conditions of Certification in Case No. PA 87-23 provide, in part:

B. The [Facility] shall utilize refuse such as garbage and trash (as
defined in Chapter 17-7, FAC) as its fuel. Use of alternative fuels except for
distillate fuel oil or natural gas in start-up burners would necessitate
modification of these Conditions of Certification. Refuse as fuel shall not
include “hazardous waste” as defined in Chapter 17-30, FAC.

(Emphasis added).

8. 40 CFR Part 60, Sixbpan E defines "%solid V\;te” as follows:
refuse, more than 50 percent of which is municipal type waste consisting of
a mixture of paper, wood, yard wastes, food wastes, plastics, leather, rubber,
and other combustibles, and noncombustible materials such as glass and rock.
(Emphasis added).

S. There aré no disputed issues of fact relative to this matter. The relevant facts are
those set forth in the permit, conditions of certification, the application to DEP to construct the
Facility, vahj'bit I, and other materials submitted to DEP at the time of the meeting between
Petitioners and DEP on November 25, 1996. Those other materials include: (1) Ogden Waste

Treatment Services - An Overview and (2) Material Characterization Forms And Instructions For

Waste Generators.

TAL:14252:1



10.  The application for construction of the Facility identified the fuel stream as
“municipal solid waste,” specifically including residential Wastes, commercial wastes, institutional
wastes, and industrial Wastes. These are the same materials, although described using different
;tenns, as the “municipal type waste” referred to in Subpén E.

| 11. 'Applicable Law:

a. . | The DEP statutes and regulations in effect at the time of issugnce of the permit
and conditiéns of certification, including, but not limited to Chapter 403, Florida Statutes, and
Chapters 174 and 17-7, Florida Administrative Code, govern the éonstruction of the relevant terms
used in the permit and conditions of certification. Those statutes and regulations did not define the
terms “municipalvsolid waste” or “refuse.”

b. As stated in the Department’s correspondence dated February 6, 1997, 40

CFR Part 60., Sﬁbpart E apglnives to the Facility. Th.(;se_;;;ovisions do not define the terms ‘municipal
;solid waste” or “refusé.” o |

WHEREFORE, Petitioners respectfully request that the Department:

1. Appoint a hearing officer to take argument in this matter;

2. Enter an order holding that Permit No. PSD-FL-127 and Conditions of Certification
Case No. PA 87-23 authorize the permittee to utilize supplemental waste as a fue] at the Facility;

-~

3. Grant such other relief as may be appropriaté.

TAL:14252:1
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n
Respectfully submitted, this \} day of March, 1997.

" RUDEN, McCLOSKY, SMITH,
SCHUSTER & RUSSELL, P.A.

Tallahassee, FL 32301

(904) 681-9027

Attorney for Petitioners

Pasco County, Board of County
Commissioners, and Ogden Martin
Systems of Pasco, Inc.

CERTIFICATE OF SERVICE

The original and one copy of this Petition for Informal Hearing have been filed with the

Agency Clerk, Office of General Counsel, Department of Environmental Protectign, 3900
.. Commonwealth Bonlevard, Tallahassee, Florida 32399-3000..by_hand delivery_this \;N"_ day.of _____.____
March, 1997.
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215 SOUTH MONROE STREET
RUDEN SUITE 815
TALLARASSEE, FLORIDA 32301

MCCLOSKY

POST OFFICE BOX 10888
SMITH TALLAHASSEE, FLORIDA 32302

SCHUSTER &
TELEPHONE: (904} 681-9027

RusseLL, P.A. FAX: (904) 224-2032
ATTORNEYS AT LAW

E-MAIL: MFS@RUDEN.COM

December 30, 1996

VIA HAND DELIVERY

Howard Rhodes, Director

Division of Air Resources Management
Denartment of Environmental Protection
Suite 24, Magnolia Courtyard
Tallahassee, FL 32301

Re:  Pasco County Resource Recovery Facility

Dear Howard:

As we discussed at our meeting of November 25, 1996, please accept this letter as our request
-—--————for-an-interpretation-from-the-Department-of - Environmental-Protection{DER) of theconditions-of — - —
the power plant certification and the Prevention of Significant Deterioration (PSD) permmit for the

Pasco County Resource Recovery Facility (the “Facility”) related to the type of fuel that may be
burned at the Facility.

Ogden Corporation (Ogden), through its subsidiary Ogden Waste Treatment Services USA,
Inc. (OWTS), has long had a “supplemental waste” program at many of the waste to energy facilities
around the country. We have previously provided you with copies of the company’s internal
procedures for handling such wastes and describing the types of materials that would fall within the
supplemental waste program in the form of two documents: (1) Ogden Waste Treatment Services:
An Overview and (2) Maternial Characterization Forms and Instructions for Waste Generators. The
Overview includes a comprehensive listing of the types of waste streams that are commonly part of
the supplemental waste program. We believe these documents, together, should give you a good

perspective on the precautions OWTS and the individual facilities take in managing supplemental
wastes. ' '

In July, 1996, the Pasco County Commission entered into a service agreement modification
with Ogden Martin Systems of Pasco, Inc. (Ogden Martin). This agreement contains the
commercial arrangement between the County and Ogden Martin under which the Facility would
begin participating in Ogden’s supplemental waste program. This agreement more specifically

identifies the types of supplemental wastes that the County will allow to be processed at the Pasco
Facility. '

The Southwest District office of DEP has suggested that Ogden Martin and the County seek
an interpretation of the relevant permit conditions. We believe that a review of those provisions will
confirm that the existing conditions of the power plant certification and PSD permit for the Facility

TAL:13005:1
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Howard Rhodes, Director
December 30, 1996
Page 2

have always authorized the County to process supplemental waste at the Facility. The County has
not previously chosen to excercise this authority granted to it.

At our November 25 meeting, we referred you to the conditions of the PSD permit
(Paragraph 3.3.1) which provided that the Facility would bum “municipal solid waste,” defined in
the permit as all solid waste except hazardous and pathogenic wastes and sludges. The waste stream
was identified in the permit application as (1) residential waste, (2) commercial waste, (3)
institutional waste, and (4) industrial waste. There is no definition of “municipal solid waste” in
DEP’s present regulations or in the regulations that were in effect at the time of permit issuance.
However, the permit, itself, in conjunction with the application, clearly defined the type of materials
that could be burned at the Facility. As you can see from the OWTS Overview, the materials

included in the company’s supplemental waste program are the types wastes typically generated by
commercial and industrial enterprises.

Since the meeting, we have further reviewed the power plant certification conditions
authorizing the construction of a resource recovery facility in Pasco County, in particular, Section
XIV .B. related to fuel. The conditions of certification provide that the Facility “shall utilize refuse
such as garbage and trash (as defined in Chapter 17-7, FAC) as its fuel. . . . Refuse shall not inciude
‘hazardous waste’ as defined in Chapter 17-30, FAC.” This construction suggests that the meaning
of “refuse” is broader than, not limited to, “garbage™ and “trash.” In fact, the only type of waste
specifically precluded from use is hazardous waste.

We have reviewed the Department’s regﬁia"uons in effect in 1988 when the power plant
certification was issued for this facility. The term “refuse” was not defined in Chapter 17-7 at that
time, nor 1s it in the present regulations. However. refuse is defined by most dictionaries to mean

‘virtually any discarded materials. The terms “garbage” and “trash” were defined in those rules as

follows

“Garbage” means all kitchen and table food waste, animal or vegetative waste that
is attendant with or results from the storage, preparation, cooking or handling of food
materials.

“Trash” means combinations of yard trash and construction and demolition debris
along with other debris such as paper, cardboard, cloth, glass, street sweepings,
vehicle tires and other like matter. (Emphasis added.)

While garbage and trash are two examples of the type of fuel that may be used, they are
clearly not exclusive definitions. It is probably more helpful to consider the two other definitions
in the 1988 regulations with respect to the issue of the type of materials to be burned at the facility.
In particular, is the definition of “resource recovery and management facility” which is the specific
facility for which the certification was issued. That term was defined as:

any solid waste disposal area, volume reduction plant. of other facility the purpose

of which is resource recovery or the disposal, recycling, processing, or storage of
solid waste.

TAL:313005:1



Howard Rhodes, Director
December 30. 1996
Page 3

In turn, “solid waste” was defined to include “garbage, rubbish, refuse. or other discarded
material . . . resulting from domestic, industrial. commercial, mining, agricultural, or governmental
operations.”

[t is clear from a review of the full permit and certification conditions that the original
approvals for the Facility anticipated the use of a broad range of fuels. In fact, the only materials
which the Facility was prohibited from using were hazardous or infectious wastes. As the use of
supplemental waste is not prothned by rule and the materials are within the definitions of

“municipal solid waste” and “refuse,” we would appreciate your written concurrence that the Facility
can accept supplemental waste under the existing regulatory authority. If you have any questions

about the proposal that were not addressed in our meeting or this correspondence, please feel free
to contact me.

Sincerely, -

RUDEN. McCLOSKY. SMITH,
SCHUSTER & RUSSELL. P.A.

}UM/?: F- omalbioos’

Mary F. Smallwood -
MFS/db

cc: Clair Fancy T o ' ’ T T
Richard D. Garrity
Joe Threshler '
Kurt Rieke
Jason Gorrie
Gary Thein

TAL:13005:2
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Department of

Environmental Protection

Twin Towers Office Building

Lawrton Chiles 2600 Blair Stone Road Virginia B. Wetherell

Governor Tallahassee, Florida 32399-2400 Secretary

February 6, 1997
CERTIFIED MAIL - RETURN RECEIPT REQUESTED

Ms. Mary F. Smallwood

Ruden, McClosky, Smith, Schuster & Russell, P.A.
Attorneys at Law

P.O. Box 10888

Tallahassee, Flonida 32302

RE: Pasco County Resource Recovery Facility - PSD-FL-127

Dear Ms. Smallwood:

~ This is in reply to your December 30, 1996 letter requesting an interpretation of the term “municipal
solid waste™ appearing in Specific Conditions 1.a. and 1l.e. of the subject permit.

The permit was issued prior to the effective date of Subpart Ea which applies specifically to municipal
waste incinerators rather than the generic “incinerators” regulated under Subpart E. The Subpart E defini-
“tion of “solid waste” would therefore be the contolling reference for interpreting the above permit conditions. ™™
Even though the Subpart E definition of “solid waste” is broader in that it encompasses waste other than
municipal type waste, it contains a description of municipal type waste within the solid waste definition as
follows: “...municipal type waste consisting of a mixture of paper, wood, yard wastes, food wastes,
plastics, leather, rubber, and other combustibles...”. - Since the permit authorizes municipal solid waste
only, it is clear that the intent was to limit the fue] to the categories listed under that internal definition,
with other wastes requiring prior written approval. It is our opinion that this interpretation should supersede
all other references in the Site Certification conditions as to what constitutes “refuse”, “garbage”, or “trash”.

The Department believes that approving supplemental fuels as “other combustibles” on a case by case
basis through permit revisions is still the best approach and is consistent with established BACT procedures.
Where necessary, the Subpart Ea restrictions on industrial and other wastes not listed as municipal solid
waste may provide guidance in making these case by case determinations.

If there are questions regarding the above, please contact Clair Fancy or John Reynolds at (904)488-1344.
Sincerely,

Ao al L

Howard L. Rhodes, Director
Division of Air Resources Management

HLR/jr

c¢. R Garrity, SWD
B. Beals, EPA Region IV

Exhibid 1]
“Protect, Conserve and Manage Florida’'s Environment and Naturai Resources”™

Printed on recycled paper.



STATE OF FLORIDA
DEPARTMENT OF ENVIRONMENTAL PROTECTION

PASCO COUNTY BOARD OF .
COUNTY COMMISSIONERS, and
OGDEN MARTIN SYSTEMS OF
PASCO, INC,, -

Petitioners,
Vs.

STATE OF FLORIDA DEPARTMENT
OF ENVIRONMENTAL PROTECTION,

Respondent,
and
Legal Enviroﬁmental Assistance Foundation,
Inc, (“LEAF”), and Susan M. Elko and
Nathan Elko,

Intervenors,
- /

Final Order

Pursuant to notice, an informal administrative hearing in accordance with

120.57-(2), F.S., (Supp 1996) was conducted in the above-styled proceeding

before F. Perry Odom, the assigned Hearing Officer, on July 25, 1997, in

Tallahassee, Florida.
APPEARANCES
For the Petitioners: Mary F. Smallwood, Esq.

215 South Monroe Street
Tallahassee, Florida 32301



For the Respondent: - W. Douglas Beason, Esq.
Assistant General Counsel
2600 Blair Stone Road
Tallahassee, Florida 32301

For the Intervenors: Andrew J. Smith, Esq.
: 1115 North Gadsden Street
Tallahassee, Florida 32303

STATEMENT OF THE ISSUE
The issue is whether the Prevention of Significant Deterioration ("PSD”)
permitissued to the Pasco County Board of County Commissioners authorizes
the County to combust “Additional Solid Waste" as that term is defined in the
Amendment to the Service Agreement between the Pasco County Board of
- County Commissioners and Ogden Martin Systems of Pasco, Inc.,

PRELIMINARY STATEMENT

By letter dated December 30, 1996,, the Petitioners .requested an =
interpretation from the Department of Environmental Protectibn ("DEP™)
| regarding the definition of municipal solid waste (“MSVW') as that term is utilized
in the PSD pérmit for the Pasco County Resource Recovery Facility (PSD;FL-
127). By letter dated February 6, 1997, the Director of DEP’s Division o.f Air
Resources Managemen! notified the Petitioners that DE® did not interpret the -
term municipal solid waste to include "Additional Solid Waste™ as that term is
defined in the.Ar.nendment to the Service Agreement.

On March 13, 1887, the DEP received a Petition for an Informal
| Adminfstrative H\ea.rihg éhalléngihg the.DEP’s interpretation of the terrﬁ

“municipal solid waste” ("MSW’).. On May 29, 1997, DEP entered an Order



Establishing Informal Proceeding which appointed an Informal Hearing Officer
and established a prehearing procedure to consider and determine the pertinent
issues of law and fact raised in the Pe‘x;itiqn for an Informal Administrative
Proceeding. On June 20, 1997, the l.nforr'na| Héaring Officer entered an Initial
Order, Notice of Hearing and Order of Pretrial Instruction which, among other
things, scheguled the informal hearing for July 25, 1897.

On Jley 7, 1997, the Petitioners filed a Memorandum of Law in Support of
Petition for Informal Admini’strative Hearing which included a Statement of Facts
. and Petitioners’ Exhibits one through nine. The Petitioners also filed a
Response to the Initial Ordér,-Notice of Hearing and Order of Pretrial Instruction.

On July 23, 1997, DEP entered an Order Appointing Substitute Informal
Hearing Qfficer which designa-ted F. Perry Odom, Genera'lACouns-el to DEP, to
act as the Informal Heari‘ng Officer for the purpose of conducting the informal
proceeding. On July 23, 1997, the Intervenor, Legal Environmental Assistance |
Foundation ("LEAF"), filed.a Petition to Intervene in Informal Administrative

Proceeding in support of DEP's position concerning the interpretation of the
definition of MSW.

‘On July 24, _1997, DEP filed a Motion to Terrﬁinate Informai Proceedings
which requested that the Hearing Officer terminate the informal proceeding
based upon the existence of disputed issués of material fact. The DEP alleéed,
in part, that disputed issues of material fact existed with respect to:(a) whether

the PSD permit application proposed the use of Additional Solid Wastes as a

(V)



fuel; (b) whether the PSD permit application authorized the use of Additional
Solid Wastes as a fuel; and (c) whether the Additional Solid Wastes were
municipal solid wastes.

At the commencement of the informal administrative hearing, the Hearing
Officer received argument concerning the disposition of DEP'S Motion to
Terminate Ir‘i’formal Proceeding. - The DEP withdrew the motion after the
Petitioners égréed both to withdraw Petitioners’ Exhibit 4 (the affidavit ofai Mr.v
David Dee) and that Paragraph 8 of the Petitioners’ Statement of Facts would be
stricken. The parties then agreed that the disposition of the Petition for Informal .
Administrativé Hearing, would be based on the Statement of Facts (excluding

- Paragraph 8) and Petitioners' Exhibits 1 through 3 and 5 through 11 contained in
or attached to the Petitioners’ Memorandum of Law in Support of Petition i‘or
-informal Administrative i—iearirig. The parties did not offer éiiy téstimony» at tiie
final hearing but Petitioner had submitted facts and exhibits previous to the
hearing which were received in evidence at the final hearing. The Petition to
Intervene filed by LEAF was not opposed by either party, and was therefore

~ granted by the Hearing Officer.

FINDINGS OF FACT
1. Petitioner Pasco County, éoard of County Commissioners,
(hereafter the “County”) owns and operates the Pasco County Resource
Rec.overy Facility (Units 1, 2, and 3) (hereafter the “Facility”) located in Pasco

County, Florida, under the terms of Department Permit No.: PSD-FL-127 (the



"PSD permit”) and the Conditions of Certification issued under the PPSA in Case
No. PA 87-23 (the "Conditions of Certiﬂc:a’tion")..1
2. As an incinerator constructed after 1971, but prior to the
applicability of 40 CFR 60, Subpart 60, Ea, the Facility is subject to the
provisions of 40 CFR Part 60, Subpart E, Standards of Performance of
lncinerators."“ The Facility is also subject to the provisions of Chapters 17-2, 17-7,
“and 17-30; F.lorida Administrative Code (1988), the Department’s rules in effect
at the time the application for a permit and site certification were approved.
3. The Faqility Is a “resource recovery and management facility” as
“that term was defined in Section 17-7.020(51), Florida Administrative Code
- (1988). A resource recovery and management facility was defined as follows: -
any solid waste disposal area, volume reduction plant, 6r other facility the
purpose of which is resource recovery or the disposal, recycling,
processing, or storage of solid  waste (Emphasis added). Section 17-
7.020(51) F.A.C.
4. The PSD permit issued to the Facility provides, in pertinent part:

SPECIFIC CONDITIONS:

1.e The [Facility] shall be fueled with municipal solid waste
only.Other wastes shall not be burned without specific prior

writtenapproval of [the Department]. (Emphasis added).
5. The Conditions of Certification provide, in pertinent part:

B. The [Facility] shall utilize refuse such as garbage and frash
(as defined in Chapter 17-7, FAC) as its fuel. Use of alternative
fuels except for distiflate fuel oil or natural gas in start-up burners
would necessitate modification of these Conditions of Certification.

'A copy of the PSD permit is attached hereto as Exhibit 1 while a copy of the Conditions of Certification
is attached hereto as Exhibit 2.



6.

Refuse as fuel shall not include “hazardous waste” as defined in
Chapter 17-30, FAC. (Emphasis added). §XIV.B., page 14.

The terms “municipal solid waste" and “refuse” were not defined in

either the applicable federal or state regulations governing the permittihg or

operation of the Facility at the time the permits wers approved.

~
[

8.

‘The PSD permit, General Condition 10., provides:

. 10.  The permittee agrees to comply with changes in Department

Tules and Florida Statutes after a reasonable time for compliance,
provided however, the permittee does not waive any other rights
granted by Florida Statutes or Department rules.

In its application for PPSA certification and a PSD permit, the

County identified the fuel source for the proposed facility as “municipal solid

-~ waste,” specifically including residential waste, commercial wastes, institutional

- wastes, and industrial wastes. More specifically, the application stated: -

The term "municipal solid waste” applies to all of the solid waste
generated within Pasco County, except hazardous and pathogenic
wastes and sludges. Since this waste is heterogeneous, characteristics
such as heating value, moisture content and ash content will vary.
However, Pasco County’s solid waste may be classified according to the
following general characteristics and sources of generation:

Residential Wastes, Mixed domestic household wastes

(including yard wastes) generated by mdrwduals or fam|lles in
single or multiple family dwellings.

Commercial Wastes. \Wastes generated by the commercial
and retail sector of the county. The physical characteristics of
these wastes are similar to residential wastes, consisting primarily
of combustible materials in *he form of paper and food wastes from
offices, restaurants and retail establishments.

Institutiona!l Wastes. Wastes generated by hospitals, schools,
and churches. These wastes have characteristics similar to
residential and commercial wastes. Any wastes classified as
infectious hy federal and staie regulations will be excluded.




. Industrial Wastes. Wastes generated by industrial process and
-manufacturing operations, excluding any wastes classified as
hazardous or infectious by federal and state regulations. These
wastes also include general housekeeping and support activity
wastes associated with industry.

Q. “In April, 1988,.a formal administrative hearing was conducted by a

- Division of A.dministrative Hearing (”DOAH") hearing officer to evaluate the

= County's .req.uest for certification under the Power Plant Siting Act...?
10.  Testimony at that hearing reflected that the Facility would process
residential and comrhercial non-hazardous waste. No medical waste waé to be
processed. -(T. at £2).
11.  Petitioner Ogden Mariin Systems of Pasco, Inc., (hereaiier “Ogden”)
- operated the Facility on-beha!f of the County under the terms of a service
agreement with the COL;mty. On July 6, 1886, the County Commission modified
the service agreement to allow Ogden to contract with other public and private
ehtities to accept and process “Additional Solid Waste” (as that term was de'ﬂned.
in theAamendment to the service agreement) at the Facility. > The amendment io
the service agreement deﬁn.ed “Additional Sqlid Waste” as

Non-hazardous items suitable for human

consumption and/or application whose shelf-life has

expired or which the generator wishes to remove

from the market and wishes to ensure proper

destruction such as off-specification
pharmaceuticals (excluding beauty aids).

The transcript of that hearing is attached to the Petitioner’s-Memorandum as Exhibit 5. Reference 1o the
Transcript shall be indicated as (T.at ).
3 . . - ,

A copy of the Amendment to Service Agreement is attached to the Petitioners” Memerandum of Law as

Exhibit 7.



Non-hazardous consumer-packaged products not
intended for human consumption and/or
applications.

Non-hazardous materials used in the manufacture of
items in the categories above that are or contain
commercially useless (expired, rejected or spent), or
finished products not yet formed or packaged for
commercial distribution. '

. Non-hazardous, non-recyclable plastics, packaging
materials, shredded carpet, natural and synthetic

fibers, clothing or fabric remnants, containers,
(including but not limited to items such as; aprons,
gloves, floor sweepings and latex paint).

Non-hazardous materials that contain oil from
routine clean-up of industrial establishments and
machinery or the oil contaminated materials used in
the clean-up of spills of petroleum products in transit
or storage, and which are liquid free (including but
not limited to items such as: rags, lints, and |
absorbents) plus oil filters.

Non-hazardous materials generated by
manufacturers and industrial activities. This
category includes filtercake from the manufacture of
synthetic oil, paint overspray, and other filtration
materials from industrial processes and systems.

Confidential documents (including but not iimited to
items such as: records and microfilmy). .

12.  Priorto voting én the proposal to modify the service agreement
with Ogden, the County Commissioners considered the report of the
Solid Weaste Management Citizens Advisory Commitiee for Pasco
County, which unanimously recommended approval of the' amendment

to the service agreement.



13.  Over the course of the Facility’s operation, its actual fuel source has
included residential, commercial and indﬁstrial wastes generated in Pasco County.
The facility has'also received solid waste from Hillsborough, Citrus and Hernando
Counties and Plant City. |

14. |In addition to the waste streams discussed in paragraph 13 above, the
Facility has brocessed waste resulting from certaih emergency manageme'nt
situations. F:'asco County, with the knowledge of the Department, utilized the
Facility to properly manage the farge volume of materials resulting from the “no

- name” storm of March 19.95. In managing this event, the Faciiity proéessed in -
~excess of 8000 tons of storm damage related waste materials, including, but not
limited to: household furnishings; personal belongings; and water damage=
res'identiaf, commercial, and industrial wastes. At no time during the processing of
waste materials from any such special events did the Facility exceed applicable
emission limiting standards or otherwise fail to perform in accordance with permit
conditions.

15. = Ogden Corporation, thrcugh its subsidiary Ogden Waste Treatment
Services USA, Inc. (OWTS), hés initiaied a program at many waste—tq-energy
facilities around the'country to manage “Additional Solid Waste” streams, similar
to that approved by the County in the amended service agreement. OWTS’s
internal procedures for handling these waste streams are described in two

documents: (1) Ogden Waste Treatment Services: An Overview, and (2) Material



Characterization Forms and Instructions for Waste Generators. . .“ The Overview
includes a comprehensive listing of the types of waste streams that are commonly
handled as part of the OWTS program. The proposed “"Additional Solid Waste”
program for the Facility would be operated in @ manner consistent with the OWTS
-program; however, the waste stream would be limited to those mzterials identified .
in the amended service agreement with the County.
- 16.  Thea Facility has operated in compliance with all Department emission
limiting standards since its start-up in 1891, except for an exceedance of the
‘mercury standard which occurred in 1888, That exceedance has been corrected
in accordance with a Cbhsent Order with the Department in Case No. 87-0273,
.-and no further exceedances of that standard, or any other standard, have
occurred.
17.  Ogden’s Supplemental Waste Program was developed after DEP issued
the relevant PSD permit and site certification. The "Ogden Waste Treatment
Services: Ar: Overview” provides in part:
HISTORY
Ogden’s Supplemental Waste Program. . . was a natural outgrowth of
service to our client communities. The program began as a means {o
provide an environmentally safe and efficient aliernative for managing
nonhazardous, non-RCRA/non-TSCA-regulated commercial and
industrial wastes. [These waste streams often require special handling
to ensure safe and proper disposal. OTWS relfers to these waste
streams as “supplemental wastes.” These are waste streams brought

to the waste-to-energy facility in aadition - as a supplement -- to the
community’s waste stream.] This designation is also indicative of the

“ Copies o each of these documents are attached to Petitioner’s Memorandum as Composite Exhibit 10.
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waste generators’ need for confidentiality, assured destruction and
environmental destruction. . .*> (Emphasis added)

18.  The Amendment to the Amended and Restated Service Agreement
between the Petitioners pro'vides, in pertinent part:

WHEREAS, in addition to the disposal of municipal solid waste, the

Parties wish to have disposed of at the Facility certain wastes

designated as Additional Solid Wastes. . N
- 19, There is no evidence that the permitting proceeding for the County’'s PSDC
permit and site certification included a review of OWTS's internal procedures for
handling the waste streams as described in (1) Ogden Waste Treatment
Services: An Overview, and (2) Material Characterization Forms and Instruciicns
for Waste Generators. Similarly, the DEP's review did not include the
Amendment to the Amended and Restated Service Agreement between the
Petitioners’.
21.  On May 16, 1889, the Department promulgated the Solid Waste Grants
Program Rule and in section 17-716.200(8), Fla. Admin. Code, the Department
defined municipal solid waste as:

any solid waste, except for sludge, resulting from the operation of

residential, commercial, governmental, or institutional establishments

that would normally be coliected; processed, and disposed of through

a public or private solid waste management service. The term

includes yard trash, but does not include solid waste from industrial,
mining, or agricultural operations.

3 .. \ . N

Petitioners’ Composite Exhibit 10, Page 1.
6 I ) el -

Petitioners’ Exhibit 7.
" Petitioners’ Exhibit 7.
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This definition is similar to the combined descriptions of“garbagé" and “trash”
* found in Chapter 17-7, Fla. Admin. code.

Additionélly, the Deparfment inc_orpofated certain EPA standards,
.including the definition of municipal solid waste, into its present air poliution

“program. -Section 62-204.800(8)(b), Fla."Admin. code. This definition reads in

full:

-Municipal solid waste or municipal-type solid waste or MSW
means household, commercial/retail, and/or institutiona! waste.
Household waste includes material discarded by single and
multiple residential dwellings, hotels, motels, and other similar
permanent or temporary housing establishments or facilities.
Commercial/retail waste includes material discarded by stores,
offices, restaurants, warehouses, nonmanufacturing activities at

- industrial facilities, and other similar establishments or facilities.
Institutional waste includes material discarded by schools,
nonmedical waste discarded by hospitals, material discarded by
nonmanufacturing activities at prisons and government facilities,
and material discarded by other similar establishments or facilities.
Household, commercial/retail, and institutional waste does not |
include used oil, sewage sludge; wood pallets; construction,
renovation, and demolition wastes (which includes but is not limited -
to railroad ties and telephone poles); clean wood; industrial process
or manufacturing wastes; medical waste; or motor vehicles
(including motor vehicle parts or vehicle fluff). Household,
commercial/retail, and institutional wastes include:

) Yard waste;

(2) Refuse-derived fuel, and -

(3) Motor vehicle maintenance materials limited to vehicle

batteries and tires except as specified in § 60.50b(g). (Emphasis

added).
40 CFR Part 60, Subpart Eb § 60.51b (1996). The EPA adopted an almost
identical definition in 1891. 40 CFR Part 60, Subpart Ea, § 60. 51a (1921). The

definitions in the Department’s and the EPA’s regulations show where the
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Department was headed and verify the intent of the Department's restriction on

fhe fuel stream of the Facility.

CONCLUSIONS OF LAW

1. As to the burden -of proof in this proceeding, the Petitioners have the
burden of going forward with the evidence as well as the ultimate bLjrden of
demonstrating the PSD permit authorizes the combustion oi Additional Solid

wastes. YoLmq v. Department of Community Affairs, 625 So. 2d at 831, 835

(Fla. 1993).
LA

2. Pasco County’'s PSD permit application and Power Plant Siting Act
certification both identiﬂéd the fuel source for the proposed facility as "municipal
solid waste.” Specific Condition 1(e) of the PSD permit provides the County's
municipal waste combustors (MWC) shall be fueled with municipal solid waste
only. The combustion of other wastes requires the prior written approval of DEP.
The Conditions of Certification provide the [Facility] shall u_tilize refuse such as
A garbage and trash (as defined in Chapier 17-7, FAC) as its fuel.

3. The PSD permit was issued prior to the effective date of 40 CFR 6,
Subpart Ea, which specifically applies to municipal solid wa.ste incinerators. The
Petitioners concede the facility is squeqt to the provisions o7 40 CFR Part 60,
Subpart E, Standards of Performance of lncineratofs.

4. The term “municipal solid waste” was not specifically defined in eljther

the applicable federal or state regulations at the time the PSD permit was issued.

However, 40 CFR § 60.40, defined “solid waste” to mean:



refuse, more than 50 percent of which is municipal type waste
consisting of a mixture of paper, wood, yard wastes, food wastes,
plastics, leather, rubber, and other combustible, and noncombustible
materials such as glass and rock.

5. The Subpart E definition of “solid waste” encompasses wastes
other than municipal solid waste: however, the definition describes
“municipal type wastes” as consisting of a mixture of paper, wcod, yard
wastes, food wastes, plastics, leather, rubber, and other combustibles. L
Given this definition it is reasonable to conclude that municipal solid waste
is a type of solid waste. Phrased another way, MSW is a subset of solid
waste.

6. The DEP's applicable rules did define the term “solid waste.” Rule
17-7.020(58), F.A.C., contained the following definition of Solid Waste:

. sludge from a waste treatment works, water supply
treatment plant, or air poliution control facility or garbage,
rubbish, refuse, or other discaraed material. . . resulting from
domestic , industrial, commercial, mining, agricultural, or
governmental cperations.

7. Rule 17-7.020(21), F.A.C., defined “Garbage” to mean:
all kitchen and table food waste, animal or vegetative waste
that is attendant with or results from the storage, preparatlon,
~ cooking or handling of food materials.
8. Rule 17-7.020(65), F.A.C., defined “Trash” to mean:
combinations of vard trash and construction and demolition
debris along with other debris such as paper, cardboard,

cloth, glass, street sweepings, vehicle tires and other like
matier. :
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9. The Petitioners have failed to meet their burden>to provide
competent substantial evidence to demonstrate the PSD permit and site
certification authorize the combustion of the Additional Solid Waste
(“ASW"). The DEP cannot be bound by the provisions and definitions
contained in an agreement between-Petitioners, an agreement to whfch
DEP was no_'f( a party.

10. fhe Petitioners assert the combustion of the ASW is authorized
because the combustion of ASW is not expressly prohibited by the permit.
Although the P.SD permit does not expressly define the term MSW, this lack
of such a definition does not create a presumption that the combustion of
ASW is authorized un_der the PSD permit. This argument attempts to shift
. the burden of proof to DEP to demonstrate the combustion of waste stream
is no4t authorized under the PSD permit. |
Clearly, the burden is on the Petitioners to demonstrate the combustion :of
the ASW is authorized by the PSD permit. The question is not whether an
argument may be crafted today which makes it appear that a particular
issue may or may not have been addressad during the permitting process.
Rather, the relevant inquiry is whether the issue was addressec during the
permitting process.

11. The Petitioners asset there was no regulatory definition of
municipal solid waste at the time the “PSD permit or conditions of site

certification were issued, and therefore, the other terms specified in the
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permit and Conditions of Cerﬁﬂcation are controlling in determining what
fuels are allowed.” The Petitioners contend the term municipal solid waste
should be construed as being synonymous with the definition of solid
waste. The Petitioners contend this conclusion flows from the fact the

- permit application defined the term municipal solid waste to Have the same
meaning as j;he term solid waste.

-“With rlagard to the definition of MSW contained in County's PSD
permit application, the County asserts that it was “well aware that the
terminology used in the_-app/icaz‘ion fo d_escﬁbe the fuel sz‘re.am was not
. -defined in agency regulations.” ;Fhe County also alleges that it created its
-~ own “definition to describe the type of méfen'a/s that would be processed at
the facility.” However, the County concedes the DEP had already addpted
a regulatory definition of the term solid waste at the time the County
submitted the PSD permit application.

If the County and DEP intended the term municipal solid waste to be
construed as being synonymous with the definition of solid waste, then why
~was it ﬁecessary fbr the Co'unty to create its own definition of MSW? If the |
County and DEP intended the term MSW to have the éame meaning as the
term solid waste, then there is no basis for County’s assertion that “the
terminology used in the application to describe the fuel steam was not
defined in agency reQu/atiOns.” The County’s permit application could have

simply cross-referenced the existing definition of solid waste contained in

16



Rule 17-7.020(58), F.A.C. Instead, the County made the decision to use
the term anicipal solid waste -'a term which was not defined in the
applicable regulations. A logical and permissible inference is that the
County did not plan on accepting solid waste as defined under the DEP'’s
existing rule. There is no competent substantial evidence to explain why
the County dld not incorporate the DEP’s existing definition.

12. A similar analysis may be applied to the specific concition in the
PSD permit which limits fuel! to the combustion to MSW. If the term
municipal solid waste is to be construed aé being synonyrﬁous with the
~ definition of solid waste, then one would reasonably expect the PSD permit
to incorporate the existing definition of solid waste. .

13. »Based on the presumption that DEP was aware of the
deﬁnitionsv contained within its own rulés, then {he fact the permit does not
incorporate the definition of solid waste is significant. The PSD parmit's
failure to incorporate the definition of solid waste is evidence of the fact that
DEP did not consider the definition of solid wwste tc be synonymous with
the definition of MSW. The issue becomes even murkier when reviewing
the conditions of sité certiﬂcatio.n. These conditions provide the [Fac‘ilitY]
shalAI utilize refuse such as garbage and trash (as defined in Chapter 17-7,
FAC) as its fuel. Again, there is no évidentiary basis to explain why the site‘

certification fails to incorporate the definition of solid waste.
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CONCLUSION

Based upon the foregoing Findings of Fact and Conclusions of Law, the
Department hereby DENIES the Petitioners’ request for the entry of a Final Order
- holding that the PSD Permit No. PSD-FL-127 and Conditions of Certification in

. Case No.PA 87-23 authorized the permittee (County) to burn “Additional Solid

Waste” at the Facility except upon prior written approval of the Department.

F. Perry Odom

Hearing Officer

Douglas Building

3800 Commonwealth Boulevard
Mail Station #35

Tallahassee, Florida 32398-3000
Telephone: (850) 488-8314

CERTIFICATE OF SERVICE

| CERTIFY that a copy of the foregoing was mailod on this lOJﬂdJy of
December, 1997, to Mary F. Smallwood, Esq., 215 South Monroe Street,
Tallahassee, FI. 32301, W. Douglas Beason, Assistant General Counsel, 2600
Blair Stone Road, Tallahassee, Fl. 32301, and Andrew J. Smith, Esq, 1115 North
Gadsden Street, Tallahassee, FIl. 32303.
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