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October 6, 2008
Via hand-délivery

Ms. Erika Durr, Clerk of the Board
U.S. Environmental Protection Agency
Environmental Appeals Board
Colorado Building

~1341 G Street N.W. Suite 600
~Washington D.C. 20005

Re:  Petition for Review for Seminole Electric Cooperative, Inc. facility.

~ Dear Ms. Durr:

- Enclosed for filing is one original of the Petmo‘n for the above-referenced PSD Appeal Case. If

you have any questions about this filing or if I can be of any further assistance please call me at
415-977-5725. '

Slncerely,

Jo eSpaldln 6 /J]b
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‘cc. Petition for Review
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- . PETITION FOR REVIEW AND REQUEST F.ORORAL.AR_GUMENT :

| | 'INTRODUCTION
| Pursuant to 40 C.F.R. § 124.19(a), Sierra Club betitions fdr review of tne
Prevention of Significant Deterioration (“PSD”)'Pernﬁiit- Ntimber PSD—FL—3I75
(“Seniinoie PSD Permit”) issued by the_'Flori_da Départment of Environmental
Protection (“FDEP”) to Seminoie .Ele'ctric Cnoperative Inc. (“Seminole”) on
- September 5, 2008. A copy of the Seminole PSD Permit is attached as Exhibit 1.
The Seminole PSD Permit authorizé.'s construction of a new 750-megawatt |
pulvérized coai—fired eiectric.utility generating unit at the existing Seminole
| ._ Generating Station in Palatka,_'F_Iorida. |
Sierra CIub contends that FDEP committed numerous procedural énd
sqbstantive.errOrs in issuing the Seminole PSD Permit. De_§pite the serious
errors that plagued_the draft PSD permit, FDEP entireiy ignored thevde'tailed ,
comments that Sierra Club submitted, as well as intervening federal case law,
and issued the final permit without making any changes.to"the.draft and without
responding to a éingle Sierré Club comment. kThe Board should .rema.nd the R
permit and require FDEP to corréct these flaws. |
Sierra Club reqiiésts oral argument in this matter. Oral argument wnuid
~assist thé Board in its delibérations on the'issue__s presented by the case bécause
.the iss'ues raised are generally a source of significant nublic interest and are of a

nature such that oral argument would materially assist in their resblution.



* THRESHOLD PROCEDURAL REQUIREMENTS

Si_erra Club_éatisﬁes the threshold requirements for filing a petiﬁoﬁ for
reviéw under Part 124.. Sierra Club has standing to petition for review of the
perrﬁit decision becaﬁse i.t p'articipéted in the public comment peribd on the draft
_per'm.it. 40 CFR §124.19(a)'. See comments filed on Octob.er 9, 2006, on behalf
of the, Sierra Club, attached .as Exhibit 2. The issues raised by Sierra Club here
were raised during the public comment period_orlare néw issues resulting from
the Supreme Court's decisilon"i.n Massachusetts v. Environmental Protec}tion_
Agency, 127 S.Ct. 1438 (2007), and the D.C. Circuit's decision in New Jersey v.
EPA, 517 F.3d 574 (D.C. Cir. 2008), which were decided after the comment
period clos_ed and were thereforé not reaso'nably_ascertainablé at the close of the
publié commént period.
| FDEP‘ issued the draft PSD permit under a federal de'|egatio'r.1 ‘o'f authority
but issued the final PSD permit after the Environ~ment.al Protection Agency |
(“EPA”) approved the portion of Florida’s State |mpiementation Plan ("SIP”) |
- coyering PSD permits for electric power plants. Florida state rﬁles for public |
| participation, ‘now approved in the}SIP, are substantially d.iffe'rent from the fede.ral
rﬁles that applied under the delegation. At the time fhe draft p.ermit. was issued,
Sierra Club fulfilled all applicablé federal standing requiremeht_s for

 Environmental Appeals Board (“EAB”) review, but the cﬁ_rrent SIP—appered état'e
rules, if -applied retroactively, could cut off} review in staté court. Thié unusual
Cifcumstan_ce threatens to block all scrutiny of a badly flawed permit, despite the
Clean Air Act PSD prograh’s important purpose of enéuring “adequaté
pr'ocedural opport_un_itie_s for informed public‘participatioh in the decisionmaking'
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proceés!’-, Sée 42 U..'S.C. § 7470(5)_To prevent this unfortunate result, Sierra.
' Club is fiI'ing both this peﬁltion for review and an appeél in Florida state court.
See Ex. 3. Sierra Club will explain the unusual procedural hi_story of this
permitting decision in a Motion to Hoid in. A'beyance,'which it will séon file with
'the Board. |
ISSUES PRESENTED FOR REVIEW
Did FDEP clearly err by: |
| (1) failiﬁg to respond to Sierra Club’s cbmmehts on the dr_aft PSD permit;'
(2) rel_y'ihg on a déeply' flawed BACT analys.is‘to establish émi's'sion Ii.mits.
| for carbon monoxide, volatile organic compounds, péﬁiculate matter,'
and fluoride; | | |
' (3). not requiring a BACT emission limit for carbon dioxide (“COZ;’)
. emissions from S.em'ino|e’s new coal-fired ..unit; |
(4) exc_:using'compliénce with _BACT requirer_nents’during'-étartgp, _
'shutdbwn, and malfunction (“SSM”) events; |
(5) failing to ensure .that BACT emission' |i.mits wi.|I be enforceabl_e;'
(8) relying on inad.eq.uate preconstruction monitorin'g;
| (7) failing td adedUater‘ analyze impaéts to soils ahd vegetation; |
(8) failing to assess. the inﬁpact of the enﬁi_séions limitation requirements
imposed by Clean Air Act section 112(g) on the PSD analysis?
| FACTUAL BACKGROUND
Seminole proposes to construct a s‘upercritical: coal-fired steam generating
unit at its Seminole Generating Station in Palatka, Florida. The‘facility' ié located

in an area designated as attainment, maintenance, or unclassifiable for each
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..pollutant subject to a national ambient air quaI'ity standard..(‘.‘NAAQS”). Ex.lat2.
The new unit, Unit 3, would have a power output of 750 megawatts, increasing _
the capacity of the plant by neariy 60%. /d. In addition to.the new boiier, the
permit authorizes the construction of a spray dryer system and a mecha‘n‘ical -
draft cooling system. /d. The facility is a major source of,haZardous air
po.IIutants (“HAP”)_. Id. Unit 3 would emit approximately 6.5 million tons of

~carbon dioxide annually. See Ex. 4 (Letter from Natural Resources Defense
Council and Southern Alliance for Ciean Energy to FDEP, July 3, 2008) at2.

FDEP issue.d a draft PSD permit for Unit 3 that-was_ published on
September'8, 2006. Ex. 5 (FDEP Final Determination) at 1. Sierra CIubl

| submitted timely comments on October 9, 2006, detailing numerous defrcrenC|es |
in the draft permit. Ex. 2. On March 9 2007 the Sierra Club and Seminole
entered a settlement agreement in-which Seminole agreed to seek reduced

.emissions limits and other changes to the permit and the Sierra Club agreed not
to contest the final PSD permit as Io.ng as it was issued in accordance with the
terms of the agreement. Ex. 6. FDEP was not a party to the settlement.

On April 2, 2007, the U S. Supreme Court decided Massachusetts v. EPA,

127 S.Ct. 1438, holding that “greenhouse gases fit well within the Clean Air Act’s

. capacious definition of ‘air pollutant.” 1d. at 1462. As explained below, the |

Supreme Court’s de_cision confirmed that the Seminole PSD permit must include -
an emissions limit for the 6.5.million tons of carbon dioxide that the new unit
wouId.emit'annuaIIy. And.in March, 2008, the"D.C.l Circuit issued the mandate
for its decision in New Jersey v. EPA, 517 F.3d 574 (D.C. Cir. 2008), rendering

the hazardous air pollution from the new Seminole unit subject to the



_,__,,re,q.uire.menis_,of section 112 of the Clean_Air,'Act..,.. .Commenters..sent aletterto. . .
FDEP informing it of the implications of these decisions for the Seminole PSD |
permit before the agency issued the final permit.. Ex. 4.

- On September 5, 2008, FDEP issued a final PSD permit that is identical to
the draft permit. Exs. 1 & 5. Ignoring tne egregious flaws in the -permit described
in the Sierra Club comments, as well as th'e Iegal_-impllications of the intervening
federal court decisions, FDEP issued the final p‘ermit without change and without
even responding to any of the Sierra Club’s comments on the draft. See EX. 5.
- Because the.pe'r_mit was not issued in accordance with the terms of the |
settlement between Seminole and Sferra Club, Sierra Club is free to contest it.

Sierra‘ Club noW petitions the Board for review of this permit and urges a -
remand so that FDEP can correct the many fIaws in the draft permlt and fully
respond to Slerra Club s comments |

ARGUMENT
1. THE BOARD SHOUL.D REMAND THE PERMIT BECAUSE FDEP
VIOLATED FEDERAL AND STATE LAW BY FAILING TO RESPOND
TO COMMENTS
| In a final determlnat|on issued along with t.he Semmole PSD permlt see
Exs. 1 and 5, FDEP acknowledged that it had received Sierra Club’s timely |
commen.ts but offered no response whatsoever to them. This failure is a
straightforward violation of both the federal rules applicable under the delegation
and of Florida’s SIP-approved state regulations and requires remand of the |

perrhit.



....Federal. law.gives the pUbHc a righttocOmme_nt on issuance of permits.to.
m‘ajor emitting facilities and requires a State Director to issue a response to
.comments when he or she issues a final permrt decision. See42 U.S.C. §
7475(a)(2) 40 CFR. § 124.17(a). In the response, the Director must “[b]riefly |
describe and respond to all significant oomments .on tne draft permit . . . raiseo
.d'uring_ the public comment period, or during any hearing.” /d. The Director must
_'also identify the provisions of the draft pe.rmit altered in the final permit dec'rs'ion‘,
| .if any, a.nd' describe the reasons for the change. Id Florida’s PSD regulations' ._

are.also clear on this point, providing that “[a]ny public comments received shall

be . consrdered by [FDEP] in makrng a frnal determination to approve or deny |

the permit.” Fla. Admrn Coderr.. 62 210. 350(2)(f)

: Desplte these unambrguous reqwrements FDEP gave no indication that it
had even considered Sierra C_Iub’s comments, much less offered a 'response. |
Instead, .it put forward a non sequitur: Noting that it had received word of the
settle'ment b.etwe'en Sie_rra Club and Seminole, FDEP explailned that it was not a
party to the settlement_and stated that the settlement was, in any event, “outside
of the [PSD] proCess that resolves all timelyfreoeived comments.” But the status
of the settlement between Seminole .and Sierra Club, to w'nich FDEP was not a
party, has no bearing wha_tso.ev'er upo.n FDEP's duty to consider and respond to
Sierra C_Iub’s timely comments.1 Tellingly, FDEP oites no authority tor its failure

to respond to Sierra Club's comments, a failure that is all the more perplexing

' Indeed, FDEP’s decision to issue the final PSD permit without making the changes
contemplated by the settlement effectively voided the agreement, because the Sierra Club
agreed not to contest the final permit only if it was issued in accordance with the terms of the
agreement. Ex. 6. Therefore, FDEP cannot justify its failure to respond to the Sierra Club's
comments based on any cIa|m that the Sierra Club had given up its right to challenge the permit
in an agreement wrth the applicant.



-.given that FDEP declined to change the.permit:to..conforrn to fhe settlement
agreement. In short, the stafus_ of the settlement simply cannof justify F DEP’s
silence. | | |
Both the Boafd and the D.C. Circuit Court of Appeals have underscored

the importance of the response to comments. In In the Matter of: Atochem Noh.‘h
America, Inc. Calvert City, Kentucky, 3EAD. 498 (Adm'r. 1991), the Board
' vaca_ted and remanded a permit granted efter EPA only responded to one of ,.the
petitioner’s two sets of comments. Despite EPA’s averment that_y‘fhe second set _
of cornments would not heve altered its permit deeision, the Board ennp‘hasized
~ that one purpose behind the requirement to respond to comments is.“to insure
that sueh comments are given serious c.onsideration _ddring the course of the
~ permit-writing preceSs. Id. at 499. See also Inre Reekgen Energy Center, 8
. E.IA.D. at 557 (citing Atochem in a case cencerning a permit issued by a state
agency‘because, “[a]lthough Atochem involved a permit issued by an EPA
._region'al official rather than a s__tateagency, we think the concerns expressed in
Atochem apply in this case.”) | |

In )n re.-Weber, #4-8, 1 EAD. at 245, the Board held that EPA'’s errof in
| respond.ing to the petitioner's comments was “nei.ther harfnléss, inconsequential,
nor trivial.” The Board explained that the regulétions’ Qoal is to ensure that the
decision-maker has the benefit of both the comm_en_ts‘ end agency staff's
response to them before making perrnit decision. See id. Despite recognizing
that the required res’pdnse “may not result in any change in the Regi'on's ultimate
~ permit decisio'n,”- the Board vecated and remanded the permit because the

decision-maker, lacking the response to comments, “did not base her decision on .
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the_administrative record.” /d. vat 246. As the-D.C. Circdit--has asserted, “a S
dialogue is a two-way street: the opportunity to comment is meaningless unless
the agency res_pbnds to Isignificant points raised by the.pu'blic.” Home Box _Ofﬁce,
Inc. v. FCC, 567 F.2d 9 35-36 (D.C. .Cir. 1977). |
o By failing to respond to Sierra Club’s ‘timely comrnents on the Seminole
PSD r)ermit, FDEP violated 40 C.F.R. § 124.17(a) and Fla. Admin. Code r. 62-
210.350(2)(f). The'Board ha's apr)ropriately 'vacated permits when agencies’
responses to comments were |ncomplete or belated, see 3 E.A.D. 498; 11 E. A D
| . 241, and the violation here is even m-ore egreglous because FDEP simply d|d not
.'respond to S|erra Club at all. This omlssron rendered the agency deC|s|onmaker
: unab_le to make an informed decision on Semino|e’s permit applicatien. Because
the FDEP violated both state and federal regulations and because it has not
therefore demo.nstrated that it has made an informed decision,‘ the Board should
vacate and remand the Seminole PSD permit. _
| Il | THE BOARD SHOULD REMAND THE PERMIT BECAUSE FDEP
DID NOT COMPLY WTH APPLICABLE REQUIREMENTS IN
SETTING THE CARBON MONOXIDE, VOLATILE ORGANIC _
COMPOUNDS, PARTICULATE MATTER AND FLOURIDE BACT
LIMITS. '
A.' |NTRODUCTION AND LEGAL BACKGROUND |
._ The Best Available Control Technology (“BACT”) determination for carbon |
mdnoxide (“COM, \./oIattIeorganic compounds (“VOC”); fluoride (“HF”), and
particulate matter (“PM”) for the Seminole Generating Station,.‘ Unit 3 represent a
aI|-too-common breakdown of.the BACT determinatidn precess. The B,o‘ard mdst

grant review to help get BACT back on track. -

Specifically, the Clean A|r Act defrnes BACT, in relevant part as:



- The term_'best available control-technology” means an emission - —
limitation based on the maximum degree of reduction of each
pollutant subject to regulatlon under this chapter emitted from or

- which results from any major emitting facility, which the permitting
authority, on a case-by-case basis, taking into account energy,
environmental, and economic impacts and other costs, determines
is achievable for such facility through application of production
processes and available methods, systems, and techniques,

~“including fuel cleaning, clean fuels, or treatment or innovative fuel
combustion techniques for control of each such pollutant. In no
-event shall application of “"best available control technology" result
in.emissions of any pollutants which will exceed the emissions
allowed by any applicable standard established pursuant to section
7411 or 7412 of this title.

42U.S.C. § 7479(3) (2008). The- applicable PSD regulation, which defines BACT
largely the same as the statute, provides: |

Best available control technology means an emissions limitation
(including a visible emission standard) based on the maximum
degree of reduction for each pollutant subject to regulation under
Act which would be emitted from any proposed major stationary.
source or major modification which the Administrator, on a case-by-
- case basis, taking into account energy, environmental, and
economic impacts and other costs, determines is achievable for
such source or modification through application of productlon _
processes or available methods, systems,. '
“and techniques, including fuel cleaning or treatment or |nnovat|ve
fuel combustion techniques for control of such pollutant. In no event
shall application of best available control technology result in
emissions of any pollutant which would exceed the emissions
allowed by any applicable standard under 40 CFR parts 60 and 61.
If the Administrator determines that technological or economic
limitations on the application of measurement methodology to a
particular emissions unit would make the imposition of an
emissions standard infeasible, a design, equipment, work practice,
operational standard, or combination thereof, may be prescribed
instead to satisfy the requirement for the application of best
available control technology. Such standard shall, to the degree
~ possible, set forth the emissions reduction achievable by
implementation of such design, equipment, work practice or
operation, and shall provide for compliance by means which
achieve equivalent results. '

40 C.F.R. 52.21(b)(12)(2008); see also 62 FL ADC 62-210.200 (40) (2008).
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. ._The-._Supreme_Court_.has noted tha_t.the:definition of B.AC.'I'...cont'a4ins_the.. .
| strong, normative terms “maximum” and “achiévab|'e[.]” Alaska Department of -
Eﬁyironrﬁehtal Conservation v. Environmental Protection Agenéy, 540 U.S. 461,
485 (2004). The Supreme Court also held that a BACT det_erminatién must be
“‘made on reasonable grounds p(operly supporiéd on the recdrd[.]” Alaska, 540
U.S. at 490. The EAB e\)aluatés the BACT deterfnination as it is documented in
the record to see if it reflects ‘cénsidered judgment’ by th_e.Agerlmcy. In re: Knauf
) F('ber Glass, GmbH, 1999 EPA App. LEXIS 2,27 (EAB) (citing lh re: Ash Gvrove
Cement Co., RCRA Appeal Nos. 96-4 & 96-5, slip op. at 41VI(EAB Nov.14,' 1997).
In addition, thé BACT standard |s intendéd to f_equire the use of “the latest
technological developménts [in pollution control] as a requirement in Qranting the
permit,” so as to “lead to répid adoption of improvements in technology as new |
sources are built,” rather than “the sfagnation that occurs when everyone works
.z'agai.nst.é single national standard for new sources.” A&P S. Rep. No. '95-i27 |
(Part 1 of 2), at 18 (1977). BACT is a tecﬁnology féréing requirement. See In re:
Tennessee Valley Auth., 2000 EPA App. LEXIS 25, *78-79 (“the program
_Congress established was partic_UIarIy aggressive in_ its pursuit of state-of-the-art
technology at newly constructed sources”); In re: Columbia Gulf Transmis.éion,
1989 EPA App. LEXIS 26, “40-(BACT .. is principally a tecHnoI'ogy-forcingf |
measure that is intended to foster rapid adoption of improvements in control
technology”): S. Rep. No. 95-127 at 18 (BACT’s fo_r_ward-looking emphasis is the
“‘most important” mechanism promotihg fhe Cleaﬁ Air Act's “philosophy of

encouragement of technology'development.”'); See generally Alabama Power v.

11



Costlé, 636.F;2d..323,..372_(D.C. Cir. 1.980) {noting 'that Prévention of Significant.
Déteriorétion Prdgram is intended to be “technology forcing”). | |
Finél|y, _Cdngress has declafed that the burpose of the-PSD program,
_including ité BACT d.etermi}nations is: | |
to assure that any decision to permit increased air pollution in any
area to which this section applies is made only after careful
evaluation of all the consequences of such a decision and after
adequate procedural opportunities for informed public participation
in the decisionmaking process. .
42 U.S.C. § 7470(5):

. Despife the plain language of thé definitioh ofyBACT and the clear case |
law, BACT has too often devolved into a “race-to-the-bottom” approach. That is,
permfttihg agencies look at what other BACT limits currently exist in other permits
and then set BACT .Iimits based on those permit limits. A BACT.Iimit in anothef'
permit has I_ittle to do _with the maximum reductions and tech'nology forcin'g that

: BACT mandates. While in theory a BACT'Iimit i.n ano't}her permit could reflect -
another ag_‘ency’s determination of. what is BACT fof anot‘her éourCe, because
BACT_must be based on a reasoned, documented, casé-by—éase anélysis, _the
R BACT limit in another pe>rmit, without its supporting énalysis, does not pfovide
any useful information in making a BACT determination. | |

Notlonly does setting BACT limits based on other BAC'T limits in other
permits deviate from the plain I‘a'hguagé of.t‘he definition of BACT, it also
~eliminates the technology forcing and progressive nature of BACT. Alltoo often;

‘the only way BACT limits for coal-fired power plants advancé to be more

protective is when a particular source is forced to accept a lower limit not
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__.v_-.,because.of-BA(_.:TI-'-but--beéause of another requirerheht such as the ambient

- impacts analysis or prptectioh of air quality related values. |

- In thjs_case, as explained- beIoW, FDEP’s BACT _analysis for CO; VOC,
fluoride, and PM was limited to a review of limits in 'preQiOUSIy iSsQed pérm_its.
Rather than select a BACT tet_:hhdogy thrvo'ugh the “top-down” BACT review, .t.he
FDEP set the permit limits by reviewing recently.permitted_ projects and selecting
_emission limits that reflected the nﬁiddle range these recent permits. The CO,
VOC, fluoride, and PM BACT limits must be remanded beca.use, they-do not
represent BACT limits, wh|ch are technology forcmg | |

B. THE TOP-DOWN PROCESS IS A LONGSTANDING CONSlSTENT AND _
' SUFFICIENT VEHICLE FOR DETERMINING WHICH TECHNOLOGY Is BACT. |

The top-down BACT process has been used by EPA and state permitting -
- _'authqrities for more than 20 years. See In r_é 'l-"_ehnsauken C_ounty, New Jerséy,_
Resource Reqovery. Facility, 2 E.A..D. 667 (Adm', Nov.. 10, 1.988)'_(d_escribing the
gehesis of the top-down épbroach to .BA.CT analysis). EPA’s interpretation of the( :
statutory definition of BACT és.requiring a detailed sylstematic analysis of the |

- BACT definitiOn factors, by the pernﬁit applicarjt,2 was first set out in general
guidance in 1987. [d. (citing In re: Honolulu Resource Recbveiy Facility, PSD
>Appeal No. 86-08 at 7, 6 n..9 (Adm’r June 22, 1987); NSR Manual‘ at B.2. From ité

inception the top-down BACT analysis has req'uired a detailed showing that there |

Z“Under the top-down methodology, applicants must apply [BACT] unless they can demonstrate
that the technology is technically or economically infeasible. The top-down approach places the
burden of proof on the applicant to justify why the proposed source is unable to apply the best
technology available.” In re: Spokane Regional Waste-to-Energy Applicant, PSD Appeal No. 88-
12 (EPA June 9, 1989), at 9 (internal quotation marks omitted); see also In re: Inter-Power of New
York, Inc. PSD Appeal Nos. 92-8 and 92-9 (EAB March 16, 1994) (“Under the ‘top-down’
approach, permit applicants must-apply the most stringent control alternative, unless the applicant -
can demonstrate that the alternative is not technically or economically achievable.")
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a.re.si_gnif_icant technioal-,-economic-,; energy-,»-oreny_ironrnentalvfactors orother -~ - e
costs Warranting_th.e use of.something other than the most stringent available - |
technology. as the basis for BACT. |
| Beoause the BACT determination IS the central featdre of the Act's PSD
program, a common BACT analysis framework for use by all permiting authorities
is a significant feature in. _re_aIizing the program’s goat to prevent significant
deterioration ‘in clean air areas, while allowing economic gromrth._ Atlowing
_ | business and economic development in the form of additional air pollutant
emitting facilities, while holding air emissions reIatlver steady or decreasrng
them in an area, necessarlly requires the introduction of new, more effectlve
_ innovatiVe pollution controls on the new facilities. These goals come together in
the BACT definition’s insistence that the permiting adthority evaluate the “best -
ava||able controls consrderlng assocrated energy, envrronmenta| and economic |
|mpacts and other costs " Indeed, this analysrs allows. for poIIutron control
[t]echnology transfer from one source category to another . for BACT.
-purposes.” Spokane Regional Waste to Energy Facility, PSD Ap‘peal No. 88-12
(June 9, 1989), p. 18, n. 24. Inturn, a consistent.framework for BACT analysis
provides certainty to the permiting authonty, and certarnty to the appllcant about.
the paltrcular BACT analysis requirements with wh|ch it must comply EPA’s
1990 NSR Manual, documentlng the earlier Agency d|rect|ves on the BACT
analysis, and building on prior experienoe to establish the organiZationaI basis for
a structured a top-down BACT process, has been freq_uently relied on by

applicants and permiting authorities alike. /n re: Prairie State Generating Co.,
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.,PS_I.)..AppeaI No..05-05, slip op.-atu-16-(Aug;~~-24;~-2006-);---/n--re Kn'auf;_'a EAD 121 |
199 EAP App. LEXIS 2 *19-20 (EAB 1999).

_The NSR Manual’'s BACT framework was not the result ofe formal agehcy
rulemaking, and as such isnot legally b'inding,3 so strict application of the BACT
hethodology it describes is not mandatery_.- ‘ln re: Prairie State, slip op. at 16
(quotihg In re Cardinal FG Co. ,. PSD Appeal No. 04-04, slip oh. at 12 (EAB Mar.
22, 2005)). But “a careful and d'etailed analysis of the eriteria identiﬂed in the
reg'ulatory deﬁnition of BACT is required, and the_methodo|ogy des,cribed in the
" "NSR I\/.Ianual provides a frar_neWork that ass'ures adeq'uate consideration of the
re_gulatory eriteria and'consistency Withih the F’SD permitting program.” Id.

The' top-down BACT process, implemented as documented in the NSR
Manual,” in fact is designed to integf_ate and ih_corpofate consideration of all of
the elements and factors in the. BACT d'eflihitio‘n. As_suc_h, it is cemplementary to

- the PSD program’s u'nderlying'goal that as new, more effective control

* EPA has conceded this point to the U.S. Supreme Court. Alaska Dep't Envtl. Conservation v.
EPA, 540'U.S. 461, 475 n.7 (2004).. While the NSR Manual is not accorded the same weight as a
binding Agency regulation, however, it has been looked to as the most current statement of the -
~Agency's thinking on BACT issues. In re: Masonite Corp., 1994 ERPA App. LEXIS 36, *21n. 8
(citing In re: Inter-Power of New York, Inc., PSD Appeal Nos. 92-8 and 92-9, at 6 n.8 (EAB, Mar.
16, 1994): In re: Hawaiian Commercial & Sugar Co., PSD Appeal No. 92-1, at (EAB, July 20,
1992)). :
* At step 1 of the' analysis, the appllcant must list all of the “production processes and available
methods, systems and techniques, including fuel cleaning, clean fuels, or treatment or innovative
fuel combustion techniques for the control of each ... pollutant” emitted by the proposed facility. -

43 U.S.C. §7479(3); NSR Manual at B.5, B.7. At the second step, analysis of technical feasibility -

for each listed option is performed, including “clearly documented analyses based on physical,
chemical, and engineering principles, that technical difficulties would preclude [its successful
use].” NSR Manual at B. 7. Technical feasibility includes an assessment of whether a particular
technology is “demonstrated,” that is, installed and operated successfully elsewhere, or if not -
demonstrated, then whether it is “available” and “applicable” ~ whether it can reasonably be
installed and operated on the source type under consideration.* At step 3 of the top-down BACT
~ analysis, the remaining control technologies from the initial list are ranked in declining order of
emissions control effectiveness and document emissions reductions, economic impacts,
associated environmental and energy impact associated with the application of each. NSR
Manual at B.7-B.8. At step 4, the applicant must provide “an objective evaluation of each
....Impact of the control aiternative.” Id. at B.8.
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technology choices..become...aVaiIabIe-,- it-is-adopted as the-basis for-the BACT-- - i

emissions limit for new facilities so that incrernentally cleaner air can be achieved
| through the application of better and _better “best controls.” The BACT
determination at each step |ncorporates the issues that are germane to the
adoptlon of a new, or more innovative technique for air poIIutlon control: its
‘technical feasnbllity (at step 2), assocnated energy env1ronmenta|, and cost
impacts of adopting the new c|eaner_contiols or p'roduction process options (at
step 3), collateral impacts associated with taking a new approach (at step 4)_. It
does so, as reqtiired by the statute, on a “.ce_se-by-case" basis, suc_h that the
determination of BACT_emissions Iirnits for a new facility truly can yield the -
‘best” availeb'le” and “nwax'imunt emissions reductions” while satisfying thé
| 'applicant’s business objectives

C. THECO AND VOC LIMIT DoEs NOT REPRESENT A PERMISSIBLE BACT -
LiviT.

1. The FDEP Improperly Disregarded Thermal Oxidation as
BACT Technology to Control VOC and CO Emissions.

In its permit appllcatlon Seminole claimed that there was no feasnble
technology to control CO and VOC. Ex. 8 at 51. FDEP however
‘acknowledged that thermal oxidation was a feaSIbIe control technology for both
these pollutants.' Despite this finding, FDEP did not require the application of this

: technology to Seminole Unit 3. The Board should reménd the. CO and VOC limits

and require consideration of thermal oxidation as BACT control technology.
Thermal oxidation is an available pollution control technology. At least one

Portland 'cement kiln, in Midlothian, Texas, uses thermal oxidation to control CO |

emissions. In fact, FDEP acknowledged that thermal oxidization is feasible
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..because .ofuits,use at this cement.kiln.in_..T;exas. Moreover, Sierra Club
commented that thermal oXidation' is widely used in,etha‘nol plants, refineries,
and other sources to control V.OC and CO emissions. Ex.2:at 5-6. |
-~ Thermal oxidation routinely removes 90%. of the CO and 98% of the VvOC
from similar gas streams. Thermal oxidation is much more efficient than

“combustion controls” selected as BACT and is able.toachieve ernission limits
that are at Ieast ten times lower than those picked for Seminole Therefore
thermal oxidation is an available oontroi technology that must be oonsrdered in a' _
top-down BACT analysis. NSR Manual B‘.11 Ex. 7 (Technical Evaluation) at 13.

FDEP rejeoted thermal oxidatjon as a BACT technology because this
technol_ogy has _not been used on coal-fired power pIants, so:the agenoy
concluded that thermaloxidation is technicailly infeasible and was not further
as.sessed..:This determination was erroneous because tr_ensferring'oon'trol
technologies from other'souroes’is a weII-estab|ished component of identifying
.the BACT. The NSR workshop manual orges that technology 'transfer “muét be
| oonsidered” in the BACT analysis. The NSRAManuaI notes that “[o]pporfunities
for teohnology transfer lie where a control technology has been applied at source
categories other tnan the so_uroeunder consideration.” NSR Manual at B.11.
Elsewhere, the NSR Manual notes: |

[t]eohnology transfer must be considered in identifying control option.s. _

The fact that a control option has never been applied to process emission

units similar or identical to that proposed does not mean it can be ignored

in the BACT analysis if the potential for its application exists.

NSR Manual at B.16; see also NSR Manual at 33.
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e n fact, the Environmental Appeals Board-has recelntly.‘repeated thata .- .-

) “control option is presumed to be a"pplicablke'if it has been 'used on the same or
similar types of source in pasf.’_’ Inre Indeck-Elwéod, PSD Appeél,‘ 20_06 WL
.30731_.09 at *7 (US EPA Sept. 27,‘ 20@6); see also In re Knauf Fiber G_/ass,
GmbH, 8 E.A.D. 121, 123-24 (EAB 1999). |
Since thermal oxidation is a féasible BACT control technolpgy_under step
2 of the top-down process, its chtroI effective'néss or achiev_able emission limits
must be ranked élong'with ofher emission limits. The EAB should rémand the.
permit limits for VOC .a'nd.CO and require FDEP to anélyze this technology ih its
-BACT analysis. | o _ |
| 2. The VOC and CO Ehission Limits d.o not Reflect the
~ Maximum Degree of Reduction and, are thus not BACT -
limits. - ' N
" There are generally three categories of information .agencies must
Consider for-setting BACT emission ﬁmits. The firét is emission Ii'mits_'in other
_permifs. As explained above, this information ié of very limited value in that it is
backward Iooking and BACT is.a forward.lookin_g, technology forcing strategy,
and because Idoking only ata limitina permit does not disclose anything about -
the maximum reductioﬁ that can be achieved,. conside.ring environmental,
economic and eﬁergy imp'act\s.. The second category is actual emission _data
frorh actual operating sources. See e.g. New Source Review Workshop Manual
(NSR Manual) at B.24 (experience of other sources provides basis for
determining achievable limits). The third catégory is an evaluation of what ca.n
l'be achieved af the source based on currently existing control technology. See |

e.g. NSR Manual at B.24 (Manufactures’ data and engineeririg estimates p'rovide'
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. ,4_____,bas.isjordetefmihing achievable limits);-|d. at-B.64 (Vendor-Guarantee provides-
support for basis for choosing emission level). | |
| There ié no evid.ence in the record that indicates that FDEP cons.idered
anything other than the firsf category of information; the agency only co'mpar.e.d
emission limits contained in permi_ts issued in the past. FDEP did not even gét'
this Iimite_d analysis'corre‘c't _becauée it disregarded without any analysis other-

~ permits with lower CO and VOC limits. -

 FDEP set th'e emiséion limit fdr CcO at'O.13_Ib/NINIBtu (coal onIy).ahd 0.15
Ib/MMBtu 30-day rolling average (_ali fuels). FDEP selected these limits based
exclusively on an analysis of past pérmit.lihﬂits..The agency examined 14 permit
limits for’ CO and nbted that emiss'i_oh limits ranged from 0.10 to 0.20 Ib/MMBtu.
Ex. 7 alt‘13-14. FDEP set the CO emi'ssion limit at.0.13 Ib/MMBtu (coa_l only) -
“be’caus.é itisin t.h'e lower range of recent BACT Determination.” Ex. 7 at 14. In
addition, the agency established a 0.15 Ib/MMBtu 30-day average _Ii_f‘nit because
a value establishéd by CEMS is a |itt_|é higher than a vélu’e established by a stack
test. /d. FDEP set this limit even though it acknowledged that “the majority of
the abo.ve Determinations are based ljpon CEMS.” [d.
“FDEP set the emission limit for VOC at 0.0034 Ib/MMBtu. As with CO,

~ FDEP selected these permit limits based exclusively on an a‘nalrysis of past

permit limits.. Ex. 7 at 14-15. The agency examined 15 permit limits for VOC and

noted that the emission limits ranged from 0.0024 to 0.02 Ib/MMBtu. /d. at 15.

19



_ __7__The agency. then set...t.he. emission limit at 0.0034.Ib/MMBtu because ‘only.one of . _ ..

[15 sur’veyéd] BACT Determinations is more aggressive.” Id.°
Essentially what FDEP did was to select the CO ahd VOC limits jﬁst.
because they are in {he middle of the range of BACT perm_itS'and disregard the.
lower permif limits. The plain language of the Clean Air Act and its implementihg
regu.lations do not.allow the agéncy discretion to simply disregafd these lower
permit limits. The Act requires tHat fhe “emission limitation” selécted as BACT be
‘based on “the rﬁaximum degree of reduction of each pollutant” that “is a'chievable _
fof such facility.” 42 U.S.C. §'7479(3) (2008) 40 C. F R. § 52.21(b)(12) (2008); 62
FL ADC 62-2'10.200 (40) (2008). Tﬁe statutory and regulato_ry terms, such as
“‘maximum” and “achievable,” constrain.a permitting authority;s discretion. Alaska
Dep’t of Envtl. Conservation v. EPA, 540 U.S. 461, 485-89 (2004). Indeed, EPA
| guidance specificélly stét_es that “[i]n the absencé of a showing of differences
between fhe proposed source and.previouslly permitted sources achieving lower
_em'issions limits, the permit agency should concﬁude that the lower emissions
limit is representative for that control 'élternative." NSR Manual at B.24; see also
_ Newmqnt Nevada Ene}gy Investments, PSD Appeal No. 05-04, 2005_WL : .l
3626598 (E.AB. 2005); In re Prairie State Generating Co., PSD Appeal No. 05-
05, 2006 WL 2847225 (E.A.B. 2006). |
For CO, three of the surveyed permits had emission limits lower than the
Seminole limits: PSC Colorado (0.13 Ib/MMBtu 8-hr average);'Longview, WV

(0.11 Ib/MMBtu 3-hour average); and Thoroughbred, KY (0.10 Ib/MMBtu 30-day

® This statement was incorrect. Two of the surveyed permits had VOC limits lower than Seminole
3's VOC limit. See Ex. 7 at 14.15.
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. .rolling-average). /d. .I\Aoreover,,ﬁal.lihree-of--t-hese«Iimits are-confirmed by CEMS - -—.—-..

testing. For VOC, two of the surveyed permits ha'd a lower VOC emission rate: .
| Santee Cooper, S.C. (0.0024 Ib/MMBtu); and Utah Intermountain (0.0027
Ib/MMBtu). In. addition, Sierra Club provided FDEP with evidence that 3 coal-fired.
pulverized coal units were actually achieving 'emissions. lower thén Sehinole’s. |
VOC limit |nc|ud|ng Trlmble KY (0. 0032 Ib/MMBtu) Bull Mouhtain,.MT (0.0030
Ib/MMBtu) and Sprlngervnle AZ (0 0033 Ib/MMBtu). See Ex.7 at7. Neithe_r -
Seminole nor FDEP showed a difference between Seminole 3 and these |
previ_ouély perfnitted sources. Théréfore, the. FDEP should have 'conc|ude.d that
fhe lower emissio'n rates set in the permits for PSC Colorado, Longview, Santee
~ Cooper, Utah Intermountain, Trimble, BuII-Mo_untain, and Springérville are
‘representative o_f ermission rates.achievable at Seminole 3. In:light of this clearly
- erroneous and unreasoned CO and VO‘C _e'missio.n Iimits,. the EAB should
rémand these emission limitations _baék to the agency and require it to consider
these lower erhis_sion rates .already being achieved.

- The féct that nekith.er FDEP noAr‘S'emi.hole discuésed why Seminole 3 coAuId
or.could not achieve .these lower permit limits is especially egrégioﬁs given that |
Sem'inol;e 3 will use a superecritical boiler. 'Abplication at 1 A éupercriticél boiler
. ié moré efficient than a s'ubcritical boiler or sténdard pulverized coal boiler, and
thus is able to achieve lower emissions, including |owér CO and VOC. Most of
the permits surveyed by FDEP are plants that utilize less efficient subcritical

boiler technology.® Thus, Unit 3 should be able to meet the Iowesf reported CO

® Seminole admits that the “boiler will be designed and operated for high-combustion effnuency
_ wh|ch will inherently minimize the production of CO.” Ex. 8 (Application) at 51.
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and,ﬂ\_/_QC'_Iimits,.and .Ii.ke_ly....'co.uld méet an even .Iower.C.O.vand...VO.CuIimifs than .
previously permitted and relied on here. The teChnobgy forcing naturé of BACT
- requires that FDEP lower the‘VOC and CO_‘ BACTVIir'nits to address the higher |

. _efficienéy and thus |ower emissions that can be achieved With é' s‘up‘ercritical.
bc.)iler'. FDEP’s decision ié also contrary to the .definition of BACT requiring that |
the lowest emission limit be selected unless adverse enérgy, eh.viron.mental, and
economic. ir_ﬁpacts are doéumented. NSR Manual at ‘B.6.. "

The agency grétuitously claims that the C.O and VOC emission limits ar'e

BACT. FDEP prowdes absolutely no evidence to support this bald assertion, and
'_ such assertlons w1thout any factual support at all cannot stand. This i is espeCIaIIy
true when the assemon is directly contradicted by evidence in the record such as
 the evidence that 'th‘e PSC Colorado, Longview, Santee Cooper, Utah

| Intermountaln Trimble, Bull Mountaln and Sprlngerwlle power plants all have
permit limits lower than Semlnole s. —

In add|t|on FDEP did not respond to Petltloners comments regarding coO
and VOC emissions. As discussed in detail, aboye, FDEP has an obligation to |
respond to Sierra Club;s comments. The agency’s refusal toaddreé‘s these
issues is a clear viol.ation of the CIean’Aif Act. See In the Matter of: Atoche'm
North. America, Inc. Calvert City, Kentucky, 3 E.AD. 498 (Adm'r. 1991), ./n re |
| Weber, #4-8, 11 E.A.D. at 245; Home Box Office, Inc. v. FCC, 567 F.2d 9, 35-36
(D.C. Cir.), cert. denied, 434 U.S. 829 (1977). The EAB should remand the CO
and VOC emission limits back to the FDEP with inst_ructions to respond to Sierra

Club’s comments.' In re Weber, #4-8, 11 E.A.D. at 245.
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... The agency states that it “review[ed] the BACT/RACT/LAER ... . oooe

Clearinghouse for Pulverized Coal boilers” to determine what was the - .
appropriate limit. Painfully absent is an eveluation ef‘what plants are actually
aehieving. Coal fired power plants often have actual emission rates that are
signi_ficantty lower than their permit Iimi.ts. The definition of BACT is only
concerned with whet is achieveble_.- See 42 U.S.C. § 7479(3); 40 C.F.R.
52.21(b)(12). Te determine what is avchievable the agency should }h'ave

~examined emission data from othertfacilities. In.addition, there is no evidence in

-~ the record that FDEP analyzed applications for other. pe_rm.its,.had discus_siens
with state or _federa| permitting staff, reviewed trade jou'rnals or information from_ '
industry cenferences, or reviewed ven'd_or guarantees about what is achievable.
NSR Manual at B.11 (Other inforrh.ation sources must be censidered to assure
thet the lowest achievable emiSSion limit is specified as .BACT, including_ control
technology'vendors, technical literature, and for_eignl experience).'__Further, 62 FL :
ADC 62-210.200'(40)(3) (2008) expressly notes that the BACT determinetion .
shall be based on “[a]ll scientific, engineering, and technical material a_hd other

| inferm‘ation available to the Department.” A much wider range ef information is

. available to FDEP than jljst tecehtly pefmitted projects and the agency should
‘have reviewed this information to determine what is BACT. |

The key eoint is _n.ot the actua‘l emisston numbers but that the way _those : |

- permit limits were selected was arbitrary. First, the agency ar'bitrarity selected
the CO and VOC limits because ‘it is in the lower range of recent BACT
'Determination” and “only one of [15 surveyed] BAC‘T Determinatiohe is more

aggressive.” Ex. 7 at 14-15. This is the definition of an arbitrary determinetion..
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~.Second, the agency’s anaIySis ignores an important.a'sp.ect of the_issue; 'tﬁat.is, ;
what actual plénts are achieving and what is an a_chievable emission Iimit._ '
Finally, thé agency did not respohd to S_ierra Club’s comhwents on these issues,
which fepresents a clear violation of the Clean Air Act.
D. THE F_LUbRIDE LimiT DbEs NOT REPRESENT A PERMISSIBLE BACT Limir
As with CO and VOC, thére is no evidence in the .record that in_dicétes _thaf
FDEP considéred anything other than the emission limits coﬁfained in permits
issued in the past when establishing a BACT limit fo.r flouride. Moreover, FDEP |
did nbt even get.fhis nar._r.ow analyéis correct because it éfbifrarily ignored past
' permifs that had IoWer emission limits for fluorides. - |
' FDEP sef fhe en'|issio'n'limit fdr fluorides (HF) at .0002'3 |b/MMth (1.72
Ib/hr equivalent. Ex. 1 at 8. As with CO and VOC, the FDEP selected these
- permit limits based excldsively on an analysis of past pefmit limits. Ex. 7 at 15.
The agency examihed ten permit Iimité for fluoride and noted that the efn_ission
limits r.a'ng'ed,from 0.00016 to 0.000Q Ib/MMBtul Id. The agency then set the
~emission limit at_-.00023_. Ib/MMBtu because |n the IoWer qﬁadile of recent BACT
'Determ'inatio.ns.-" Id. |
FDEP’s decisibn is a'rbitréry_and _ca'prici.ou-s because, as discusséd supra,
the BACT analysis must involve mbre' than a review of past permitted levels. To
‘det.erm.ine wh.at is aéhiévable FDEP should have examined emission data from
other facilities. In addifion, fhere is noO evidenCé in the administrative record that
the agency ana_|yiéd applications for otHer’ permits, had discuséions with state or
, federél permitting staff, reviewed trade journals or information from induétry

conferences, reviewed vendor guarantees about what is achievable, or reviewed
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- foreign experience with control techn'ology.. NSR Manual at B.11 .(OtheAr e
information sources must be considered to assure fhat the lowest achievable
‘emission limit is spedified as BACT, incﬁluding control technolog); vendors,

technical literature, and foreign experience); 62 FL'ADC 62-210.200(40)(a)_ '

(2008) (BACT d'eterfnination shall be based on “[é]ll scientific, éngineering, 'an'd

“technical material ahd'other information available to the Department.”) |

| In éddition, the decision is arbitrafy and capricious bécause there was

| évidenlce‘before the.a_gency that a ﬁumber of facilities had lower emission limits.
.FDEP set the quoride_ Iimit'becauée. “it Was in the lower quartile of recent BACT |

" Determinations.” Ex. 7 at 15. This is not how BACT limit is to be set. A BACT

Himit ié meant tp reflect the maximum degrée of emission reduétion achvieva‘ble.

'The agency did not ha\)e the diécretion to 'simpva disregard and not ad.op't the '

best-performing fluor_ide emission rafe, i.e. that emission limit set for
Thoroughbred Generating' Station in Kentucky withv its flubrid_e emission rate of
0.00016 Ib/MMBtu. See Newmont NeVada Ene.rgy /nvestments, PSD Appeal No.
05-04, 2005 WL 3626598.(E.A.B. 2005): Inre Prafrie State Generafing Co., PSD |

Appeal No. 05-05, 2006 WL 2847225 (E.A.B. 2006). This approach is |

| p.roblemati'c' because the'agéncy rejects this more st_ringe_nt fluoride limit without

any discussion as to whether Seminole 3 could or could not achieve this lower

fluoride limit. Sée NSR Manual at B.24 ( “In the absence of a skhowing of

' differe_hces between the proposed source and pr-eviou.sly permitted sources

achieving lower emissions limits, the permit agency should conclude that the

‘lower emissions limit is representative for that control alternative.”)
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e Moreover, Sierra Club raised this. lower emission rate.in its. comments, Ex. .. . . . .

2 at8, and FDEP did not respond to these comments. See Final Determination.
The agency, however, was required to address 'these' comments befo're issuing' '
the final F;SD permit for Seminole 3.. See In the Matter of: Atochem North
America, Inc. Calvert City, Kentucky, 3 E.A.D. 498 (Adm’r. 1 991 ), ln re Weber,
#4-8, 11 E.AD. at 245; Home Box Off/ce Inc. v. FCC, 567 F.2d 9, 35- 36 (D. C.
Cir.), cert denied, 434 U.S. 829 (1977).

Finally, given the vicinity of the Okefenokee, Chassahdwitzka’, and Welf o
Island Wildlife Refuge, FDEP’s refusal te determine what is the |owest achievable
emission limit is particularly erbitrary because, as the U.S. Environmental
Protection Agehcy has expl.ai"ned, ‘_‘exposUre of seneitive plant species to 0.5
micrograﬁs per cubic meter ef fluorides ... for 30 days has resulted in signifieant ,
foliar necros'is."’ NSR Manual at D-4. | |

E. THE PARTICULATE MATTER LiviT DOEs NoT REPRESENT A PERMISSIBLE
BACT LimIT.

1. The Emission L|m|t for Filterable PM Does Not
Represent BACT. ‘

FDEP set the emission limit for particulate matter at (.).0.13 Ib/MNIBtLr. Ex.
1 at 8. Once again, FDEP eelected this Iirnit based exclusively on an analysis of
- past permit limits. Ex. 7 at 12. The agency. examined fifteen permit limits for PM
| and noted that the emission limits ranged from 0.012 to 0.02 Ib/MMBtu. /d. The
agency then set the emission Iirr1it at .00023 Ib/MMBtu because “at the low end of
recent BACT Determinations.” ld..

Two permits su_rveyed by the FDEP had PM emission Iimits. lower than the

~ Seminole 3 emission limit. PSC Colorado and Utah Intermountain PSC had
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_emission limits for PM10 filterable of PM10:.0.012 Ib/MMBtu. In.addition,

- Petitioners brought four additional permits to FDEP’s attention: Reliant Ene'rgy
Seward, Pennsylvanla with a PM emission rate 0.010 Ibs/mmBTU IEA
Northside, FL W|th a PM emission rate 0.011 Ibs/mmBTU Northampton,
Pennsylvania with a PM10 emission rate of 0.0088 Ib/MMBtu; and Baldwin 'facility
with a PM emiésidn rate of 0.006 Ib/MMBtu. Ex. 2--ét 9-10,

The Clééh Air Act requires thét'the “emi_ssion'l'imitationf’ selected as BACT
be based on “the maximum degree of reduction of each pollutant” that |s
aéhiev_able for s_uéh facility.” 42 USC§ 7479(3) (2008); 40 C.F.R. §

- 52.21 (b)(12) (2008)# 62 FL ADC'62-210.200 (40} (2008). The stétﬁtory and

- regulatory terms, such as maX|mum "and “achievable, : constrain a permitting
authority’s discretion. Alaska Dep t of Envtl. Conservation v. EPA, 540 uU.s. 461

~ 485-89 (2004). Indeed, EPA guidance specifically states- that “[iJn the absence of
a showing_.o'f differences -betw_een' the proposed source and previously perm_itted -
sources achieving lower emissions Iir'ﬁits, the'per'mit agency should conclude that b
the lower émiséions limit is r'epres'eﬁtativ'e for that coﬁtrol alternative.” NSR
Manual at B.24; see also NeWmont Nevada Energy Investme'nts, PS_D Appeal'
No. 05-04, 2005 WL 3626598 (_E.A_.B. 2005); Inre Pfairie State Generating Co., B
PSD Appeél No. 05—05,.2006 WL 2847225 (E.A.B. 2006). |

Six permits identified by FDEP and Sierra Club had lower permitted PM
emission rates — PSC Colorado,'Utah Intermountain, Northampton,- BaIdWin,
Reliant Energy, and JEA Northside. Neithér Seminole nor FDEP showed é
difference betweeﬁ Seminole 3 and these previously permitted sources.

Therefore, FDEP should.have 'concluded that the lower emission rates set in the
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_permits for these facilities are representative of emission rates achievable at

" Seminole 3. In light of this clearly erroneous and unreasoned PM emission

limitation, the EAB should remand the PM emission Iimitatidn back to the agency
and require it to consider these lower emission rates already being achieved.

"In addition, FDEP never responded to Sierra Club’s comment regarding

- the lower perm'itt_ed Iimits’,‘af PSC Colorado, Utah Intermountain, Northampton,

Baldwin, Reliant Energy, and JEA Northside. See Ex. 5 at 2-3. As diséussed in
detail supra, the _agéncy waé required to address these comments before issuing
the final PSD permit for Seminole 3. See_lh the Matter of: Atochem North -
América_, Inc. Calven‘ City, Kent_ucky, \_3E.A.D."498 (Adm'r. 1991),.In re Weber,

#4-8, 11 E.A.D. at 245; Home Box Office, Inc. v. FCC, 567 F.2d 9, 35-36 (D.C.

Cir), cert. denied, 434 U.S. 829 (1977).

Moreover, a BACT emission limit is not set by simply reviewing previously

issued permits. The agency must also examine actual emission data from actual

operaﬁng:sourCes. See e.g. New Source Review Workshob Manual (NSR
Manual) at B.24 (expe.rience éf other sou'rc;es provides basis for'dete‘rmining
achievable limits). Sierra Club informed FDEP that the actual emission data from
the Northampton facility demonstrated that it waé achieving much lower PM
emissions than required under its permits. P‘etitioners ﬁoted that the

No_rthémpton facility in Pénnsylvania, Which has a PM _emission limit of 0.0088
Ib/MMBtu, was'actually achieving-enﬂission rates of 0.0045 Ib/MMBtu. Ex.2 at9. .

This was demonstrated through compliance testing‘in February 2001. Id.1n

addition, Petitioners noted that it was because of Northampton actual emissions
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that EPA establlshed a PM.emission.limit for the Baldwin facility_of.0. 006

Ib/MMBtu. Id. at 9-10.

Finally, the agency must evaluate what can be achieved at the',sou.rce
based on currently existing control technology. See e.g. NSR Manu'ell at B.24
' (Menufactures’ data and engineering es‘timates._ provide basis for determining |
achievable limits); Id. at B.64 (Ven_dor Guarantee provides SLtppOI’t for basis for
choosing emission level). FDEP and Serninote discarded an availab!e control
- technology — ‘a ‘baghouse or fabric'filter technology — without going. through the |
_ appropnate top down BACT anaIyS|s

Utlllzrng a baghouse or fabrlc f|Iter technology would srgruflcantly reduce
PM em_rssrons from Unit 3. Seminole, however, discarded this technology asa
viable option because-Unit 3 will burn high sulfur coal and there |s an unknown
long-term reliability of fabric filters when used With high-sulfur coal. Ex. :8 at 50. -
Sem'in'ole also claimed that there is only ‘one plant borning high sulfur coal that
utilizes baghouses. |

Semino|e’s assessment does. not meet the. rigors of an app'ropriate top
~down BACT analysis for four reasons. First, Unit 3 could burn _|ow-su|fur coel.
BACT determinations must consider better coal quality as a way to reduce
emissions. EPA recognizes that Congress explicitly amended the definition of
BACT to ensore clean fuels are considered: -

The phrase ‘clean fuels' was added to the definition of BACT in the

1990 Clean Air Act amendments. EPA described the amendment to

add ‘clean fuels’ to the definition of BACT at the time the Act

passed, ‘as ... codifying its present practice, which holds that clean

fuels are an available means of reducing emissions to be

considered along with other approaches to identifying BACT level
controls.” EPA policy with regard to BACT has for a long time
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requwed that-the-permit writer-examine- > the inherent cleanliness.of..
the fuel. :

" Inter-Power of New York, PSD Appeal Nos. 92-8 and 92-9, 5 E.A.D. 130, 134
(E.A.B. _1994) (emphasis-added, internal citations omitted). EPA requires
permitting agencies to consider clean 'fiiels in every BACT analysis, as a
| recognized method of pollution prevention. Knauf, 8 E.A.D.~at_'1‘36; In re: Old
Dominion Electric Cooperative, 3 E.A;D..779, 794, n.39 (E.A.B. 1992) (“BACT
anaIysis Shou'ld incIine consideration of cleaner forms of the fuel proposed by
 the source.”); Hibbing Taconite, 2 E.AD. 838, 842-843 (E.AB. 1989) (remanding
a oermit because_ the pérmitting agency failed_to consider burning natural gas as
~ aviable poIIUtion control strategy). |

Therefore, Seminole is required to consider using cleaner fueis in step one
of the top-down BACT process and either establish a PM BACT limit based on
the cleanest coal available, or justify it_s basis for not doing so. Moreover, utilizmg
lower sulfur.coal has multi-bollutant'benefits, included but not limited to, lower
siJIfur oxides (“Sox") emissions, lower sulfuric acid mist (“SAM”) emissions, lower
nitrogen oxides ("NOx”) emissions, and of course,. enhanced attractiveness of a
fabric fiIter' (due to improved ash properties and |ower SO; concentrations).

Second, Seminole could impl_entent_measures to reduce SO; emissions,
th.e root problem for'baghouses. These include blending an alkali with the coal,
alkali injection into the boiler, use of a low conversion SCR catalyst with an SO,
to SO3 conversion rate of 0.5% or less, or alkali injection upstream of the

- baghouse.
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.- Third,;-Unit 3 could-be destgned to minimize baghousefouling by. operating.. ..
_ the. air preheater at temperatures above the acid condensation point and using
bags that have been demonstrated to have low failure rates in high sulfur._
: aoplio.ations, eg., membrane bags instead of acid-resistant fiberglass.”

Fourth a humber of recently permitted high su|fur coal projects will use
baghouses lncludlng—Longwew WV, Trimble, KY, Oak Creek, WI, and Dallman
: Unit 4, IL. The latter three pro;ects are under construction with baghouses This -

demonstrates that the utility |ndustry and its vendors consider baghouses in high
-sulfur applications to be comme‘rcially_availab‘le and feasible, requiring that |
’ | baghous.es be evaluated as BACT for Seminole, rathe'r than summarily rejected.
) Therefore Semlnole and FDEP must consider the additional and |
srgnrfrcant PM reductions assocrated with using a baghouse The Board should
: remand the PM permit Ilmrts back to FDEP with instructions to consider this - |
control technology in a propertop-down BACT analysis. _A
- 2. The permit must set a BACT limit for condensable PM.
The Semino|e permit has no_.'Iimit for conden'sable PM. See Seminole
| _ Permit at 8. FDEP did not set a .Condensable PM (“CPM”) limit despite the fact
that EPA has taken the position, for at least fourteen-years, that condensable PM
is part of a source’s PM emissions and must be considered in.a BACT analysis. | '
in a March 3t, 1994, |etter to the lowa Department of Natural R_esources; EPA

“responds to a series of questions. The first two are relevant here:

’ See, for example, Mcllvaine FGD and DeNOx Newsletter, SCR Affected Fabric
Filter Operation at Wateree, No. 340, August 2006 and J.A. Robinson, Jr.,
Experiences from Three Years of SCR Operatlon 2006 Environmental Corntrol
Conference, May 16-18, 20086.
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--lowa- DNR:-- -mDoes_rtheEmVironmental Protection Agency (EPA)-definition . .- .
-~ for PM-10 include condensable particulate matter (CPM)?

UsS EPA: Yes, the definition of PM-10 includes CPM.

lowa DNR: Are the States required to compute PM-10 as the sum of in
' . stack and condensable PM-107

US EPA: Since CPM is considered PM—1'0- and, when emitted, can |
' . ~ contribute to ambient PM-10 levels, applicants for PSD
permits must address CPM if the proposed emission unitis a
potential CPM emitter.
Letter from Thompson Pace, OAQPS EPA to Sean FitZS|mmons lowa DNR
'(Mar 31, 1994). 8 Ina March 30, 2004 memo, Air and Radiation DiViSlon
Director, Stephen Rothblatt requested EPA Headquarters to issue a nationwide
~memo to remind states that they must include a condensable PM BACT Ilmits in
coal plant permits. EPA Region 5 has submltted comments on the draft Peabody
'permit informing IEPA it must include a condensable PM limit. The Wisconsin '
DNR has proposed a permit for Weston 4 that includes a condensable PM limit.
On September 27, 2006, the Environmental Ap..peais Board issued a
decision in In re: Indeck-Elwood, LLC, PSD Appeal No. 03-04, 2006 WL 3073109 |
(E.A.B. 2006). In t.his decision the Board remanded tne PSD permit.issued by the"
lllinois _EPA. to “reconsider whether a PM |imitation, inoluding a limitation for
condensable particulate matter is appropriate, and if so, to modify the permit

accordingly." The Board noted that the U.S. "EPA has preyiously eXpressed the

position that it is important to account for CPM ‘where condensibles constitute a

8 See also, 56 Fed. Reg. 65,433 (Dec. 17, 1991) (“Since CPM emissions form
very fine particles in the PM10 size range and are considered PM10 emissions

..”); 55 Fed. Reg. 14,246 (Apr. 17, 1990) (“However, the EPA recognizes that
condensable emissions are also PM10, and that emissions that contribute to
ambient PM10 ... concentrations are the sum of in-stack PM10, and condensable
emissions.”) o SN
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---------'~~--—-~----~---—--significant frac’ti_en' of the-total- PM10-because otherwise, the PM10-impact-will-be - S —

und_e'restimated.”’ A.ES Puerto Rico L.P., 8 E.A.D. 324, 348 (EAB 1999) (citing |
Letter from Thompson G Pace, U.S. EPA, to Sean Fitzsimmons, lowa ..
Department of Natural Resources (Mar. 31, 1994)), affd sub nom. Sur Cohtra Lé
.C'ontamihacic’)n v. EPA, 202 F.3d 443 (1st Cir. 20.00). In éd'ditio’n, th:e Board noted
that the lllinois had to consider regulating CPM because the Illinois EPA had |
| rece_ntl.y issued a permit to Prairie State that set two limits for particulate matfer, |
one stated as filterable .PM and ahothef stéted as filtérable and condensable PM.

In fe Prairie State Genér’ating Co., 'PSD Appeal No. 05-05, 2006 WL 28_4_7225 |
(E.A.B. 2006).- 4 | |

if'CPI\I/I ICan be “effectively controlled” FDEP must establish a limit for this
bol|utant. NSR Manual 3.56. (“Td complete the BACT process, the feviewing '
agency must .establish'an enforceable emission limit for ea.ch_ISUbject émissipn |
unit at the source and for each pollutant subjéct to review that is emit_ted. from th_e
sc.>urce."’) (emphasis addéd). The only exqeption to establishing an emission |imit
is if “technologicél or ecdnomic Iimi_tations ih the applicatioh of a measurement.

_ rﬁethoddlogy to a. p.articular emission unit would make an emission limit
infeasible.”.ld. EPA has established a method for CPM measurement, and
éonée'quently FDEP must establish a CPM limit. | | |

Siérra Club and EPA both inf_orméd the FDEP that other similar faéilities.
had CPM limits. In fact, five of the fifteen permits surveyed by FDEP had GPM
limits. These include PSC Colorado, Montana Dakota Utilities, West Virginia

_Longview, lowa MidAmerican, and Wisconsivn Public Service. Ex. 7 at 12. The _ |

agency did not have the discretion to simply disregard and not adopt of the best-
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:-'performing~~CPM-emission rate,-i.e: that-emission limit set-for-Wisconsin Public

Service with its condensable emission rate of 0.018 Ib/MMBtu. See Newmont

- Nevada Energy InVestments., PSD Appeal No. 05_-04, 2005 WL 3626598 (E.A.B.
2005); In re Prairie State Genereting Co PSID Appeel No. 05-05, 2006 WL
- 2847225 tE.A.B. 2006).‘This is problematic because FDEP rejected this more
| stringent CPM limit wrthout any discussmn as to whether Unit 3 could or could

_not achieve this limit. See NSR Manual at B.24 ( “In the absence of a showing of

differences between the proposed source and prevrously permrtted sources
achieving lower emissions limits, the permit agency. should conclude that the
Iower emissions limit is representative for that 'controI alternative.”) The existence
of a sirnilarfacility'with a |oi/ver emissions limit creates an obligation for Seminole .

and FDEP to consider and document whether that same emission level can be |

'~ achieved at Unit 3. Other permits for similar facilities have reguléted CPMand -

Seminole’s permit must include no less. The Board should remand this

‘particulate matter emission limit and require FDEP to consider a C_PM limit.

| Moreover, Sierra Club and EPA raised this issue in its comments, Ex. 2 at

11-12, and FDEP did not respond to these comments. See Final Determination. _

The agency states that “if testing demonstrates that condensables can be

measured accurately, the Department may address this issue in the future.” /d. at

3. This statement does not address the comments raised by the Sierra Club and

.skirts-the comments raised by the EPA. The agency was required to specifically

address these comments before issuing the final PSD permit for Unit 3. See In

the Matter of: Atochem North America, Inc. Calvert City, Kentucky, 3E.A.D. 498
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. (Adm'r. 1991),-In re Weber, #4-8-11 E.AD. at 245;-Hofne-Box—-Ofﬁce;'lnc.<v.~-~- R ——
FCC, 567 F.2d 9, 35-36 | ' o

.  THE SEMI‘NOLE PSD PERMIT SHOULD BE REMANDED BECAUSE

' IT LACKS A CO, BACT EMISSION LIMIT. |

FDEP issued the _Sémihole PSD Permit a_uthor'iiing construction of a new"
coal-fired electric utility generating unit that would emit 6.5 million tons of carbon
dioxide annu.ally without including ah efniésion Iimit'for CQz. Sie.rra CIub’s 
corhme'nts on the draft permit noted that it was. deficient-fbr failiﬁg to cons.ider
CO; emissions in the BACT analysis, Ex.. 2Va_t 56. Sierra Club also commented
_ that a favorable decision in the Massachuéetts v. EPA case “would Iikely_ require
the establishment of CO, emission fimits for the Seminole Plant.” Ex. 2 at 54-55.
FDEP ignored thése comments as well as the intérvening Supreme COLlrt '
decision in Massachusetts v. Envtl. Protection Agency, 127 S.Ct. 1438 (2007),
and iésued the permit without including a BACT limit for CO».

The Clean Air Act prohibits the constructibn 6f a new major émitting f_aci‘|ity
inan attainment area except in accordaﬁbe with a PSD construction permit. 4 2
U.S.C. § 7v47‘5(a); 40 C.F.R. §52.-.21(a)(2')(iii). Section 1_65 of the Act réquires that
a PSD permit include a.BACT emission limit “for each pollutant subject to
regu|ation undér-thié chépter erﬁiﬁed from, or which res.ults from” the fability. 42
U.S.C. § 7475(a)(4); see also 42 U.S.C._§ 7475(3). EPA repeated that Ianguagé
in its implementing regulaﬁons: BACT is required for_“any pdllutant that otherwise
is subjéct to regulation under the Act.” 40. C.FR. §.52.21(b)(50)(iv). The D.‘C.
Circuit relied on the broad Ianguage of the statute to conclude that QACT applies -

“_immediétely to each type of pollutant regulated for any purpose under any
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----‘-A-provision of the Act.” Alabama-Powerv.- Gost/e, -636—F.2d 323, 403 (D.C: Cir-; O
1979). Moreover, the Supreme Court has instructed EPA lo interpret broadly
worded provisions of the Clean A'ir Act in-a manner that gives effect to the |
congressional intent to .premote regulatory ﬂexibility that can address _changing
circumstences and scientific developments. Massachusetts, .127 S.Ct. at 1462.
The Seminole PSD l:’ermit must include a BACT emission limit for carbon
_dioxide because it is a pollutant subject to regulation under the Act emif;t_ed from
_ the'facility. Carbon dioxide has been regulated under the Clean Air Acl since
1993, when EPA adopted regulations implementing Section 821 that require
| monitoring, recordkeeping and reporting of COQ emissions'by certain co.\'/ere..d a
sources. .\.S_ee 42U.S.C. § 7651k not_e;'.F"’ubi L.. 101-549; '1'04.Stat. 2699; 40 |
CFR.§75.16tseq. On April 2, 2007, the Supreme Court held that earbon |
dioxide end other greenhouse gases are' “pollutants” under the Clean Air Act. ._
Massachuéetts v. EPA, 127 S.Ct. at 1460. Now having been definitively ruled a
po//utani, CO: is accordingly a regulated .pO//utant under the Act, end FDEP is
required to impose a CO, BACT emission limit in the Seminole PSD permit.

~A.  Carbon Dioxide isla “Pollutant Subject to Regulation Under the
Act” Because It Is Regulated Under Section 821.

Carbon dioxide is regulated under Section 821(a) of the Clean Air Act
Amendments of '1990, which provides:

Monitoring. — The Administrator of the Environmental Protection
Agency shall promulgate regulations within 18 months after
the enactment of the Clean Air Act Amendments of 1990 to
require that all affected sources subject to Title V of the -
Clean Air Act shall also monitor carbon dioxide emissions
according to the same timetable as in Sections 511(b) and (c).
The regulations shall require that such data shall be
reported to the Administrator. The provisions of Section
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- 511(e) of Title V of the CIean Air-Act-shall apply for-'-vpurposes- of- -»
this Section in the same manner and to the same extent as such
provision apphes to the monitoring and data referred to in
Section 511.° :

42 U.S.C. § 7651k note; Pub.L. 101-549; 104 Stat. 2699 (emphasis added). EPA
has consistently interpreted the regulations required by Seetion 821 of the Act to -
- constitute regulation under the CIean Air Act. In 1993, EPA promulgated the
regulatrons mandated by Sectron 821. Those regulatlons requrre monitoring and
reportrng of CO, emissions and are enforceable pursuant to Clean Air Act
- se._c':tiens.'1 13 and 304, 42 U.S.C’.‘§§ 7_413 and 7604. They requjre COz.
| emisstons monitoring (40 C.F.R. §§ 75.1.'(b), 75.10(a)(3))"; preparing and
'maintaining monitoring plans (40 C.F.R. § 75.33)' maintaining record's (40
C.F. R § 75. 57) and reporting such information to EPA (40 CF.R.§§ 7560 - |
64) The regulatrons prohibit operatron in violation of these requirements and
: provrde that a violation of any Part 75 requirement is a vrolatron'ofthe Act. 40
CFR §755.1°
The statutory language is clear: In Section 821 Cengress ordered EPA “t.o
promul‘gate regulations” reqtriring that hundreds of facilities covered by Title IV
_ monitor and repert their CO, emissions, and in Section 165, Congress required a
) BACT limit for “any poIIutant subject to regulation” under the Act. The eombined

effect of these two statutory mandates is that BACT limits are applicable to- CO.

~ pursuant to Section 165.

Accordlng to the Reporter's notes, these references to Title V are meant to refer to Title IV, and
the references to Section 511 are meant to refer to Section 412.
% Because violations of Section 821 are subject to the enforcement provisions of the Act, COZ is
regulated under both the enforcement provrsrons of the Act and Section 821. -
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B.:--Carbon--Dioxideis;"Subject fofReguIation Under-the ActBecausé- Itis- -

iigu_latedl In Nevy Sourcg Performance Standards .Ifs_sued Under the

In addition to section 821 of the Act and lts implementing regulations, .‘
- greenhouse gases éuch as carbon dioxide'and_ methéne are also regulated aé a'
'. compbnent of landfill ‘gas.es. EPA has'proi‘nulgéfed emission guidelines and
standards of performance ’for municipal‘ solid waste (MSW) landfill .emis'sions. 40
C.F.R. 8§ 60.336, 60:75_2. _“MSW iandfill emissions” are defined as “gas
generatéd by the decomposiﬁon of organic.was_te deposited in an MSW landfill or
derived from the evoluﬁon of organic compounds in the waste.” 46 CFR.§
60.751. EPA has specificélly identified carbon .dioxide' as one of the cOmponents
- of t_hé regulated “MSW landfill émiss.ions."' See-Air' Emissions from Municipal
Solid Waste Landfills -'Béckground Info_rmation for Final Standards and
G.uidelines, US EPA, EPA-453/R-94-021 (Dec. 1995), aQaiIabIe at
nttp://Www.epa.gov/ttn/atw/l.andfﬂI/_Iandﬂpg.html (explaining “MSW landfill
'emissions, or [landfill gaé], is compbsed of methane, carb_én didxide, and
NMOC.”). Thus_,_ carbon dioxide is regulated through the landfill emission
regulations at 40 C.F.R. Part 60 Subparts Cé, VVWW._See also 56 Fed... Reg.
24468 (May 30, 1991) (“Tod-ay's notice designates air emissions from MSW.
Iandﬁllé, héreafter refer_red to as ‘MSW landfill emissions,” as the air pOIIthant to

be controlled”).

C. Ca_rbon. Dioxide is Subject to Regulation Under the Act Because It is
Regulated In State Implementation Plans Approved Under the Act.

Finally, carbon dioxide is also regulated |Jndef various state

implementétion plans (SIPs), which in turn constitutes regulation under the Clean
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--Air Act. Most significantly, EPA has-now -approyed and-premulgated a Delaware -~ - -

state implementation plan revision that sets limits on CO; emissions.
Specrfically in a Federal Register notice that became effective on May 29, 2008
EPA promulgated its approval of CO, emission standards operating
requirements, record keeping and reporting requirements and emissmns

certification compliance and enforcement obllgations for new and eX|sting

- stationary electric generators in Delaware See 73 Fed. Reg. 23 101.

Critically EPA approved emission standards for CO,. The control

requwements approved and promulgated by EPA |ncluded a CO, emission |

'standard of 1900 lbs/MWh for exrstlng distributed generators, 1900 Ibs/MWh for '

new distributed generators installed on or after January 1, 2008, and 1,650
lb/MWh for new distribUted generators installed on or after January 1, 2012. See
Delaware Department of Natural Resources and Environmental Control |
(DNREC), Regulation No..1144: Control of Stationary Generator Emissions,

§3.2; see also 73 Fed. Reg. at 23,102-103 (codifying approval in the Code of

Federal Regulations at 40 C.F R. § 52.420).

In EPA’s proposed and final rulemaking notices, the Agency plainly stated
that it was approving the SIP revision “under the Clean Air Act (see 73 Fed.
Reg. 11,845 (March 5, 2008)) and “in accordance with the Clean Air Act.” See
73 Fed. Reg. at 23,10t. EPA’s action in approving the SIP revision made the
control requirements and obligations part of the “applicable' implementation plan”
enforceable u-nder the Cle.a.n Air Act. See 42 U.S.C. §7602(q).

Many Clean Air Act provisions aUthoriZe EPA enforcement of

- requirements and prohibitiOns under the “applicable implementation plan.” See,
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- e.g.,42.U.5.C..§ 7413(a)(1) (authorizing EPA. Adtninistrator to issue a.
oom'pli_ance order, issue an administrative penalty, or bring civil action against the

violating party); id. at (a)(2) (Administrator may enforce the “applicable
| implementation plan” if states fail to do so); id. at (b)(1) (requiring the
Administrator to commence a civil_actioh or assess and recover a civil penalty
agairtst the ownér or operator of a'source: or facility that violates an “applicable
implementation p|.an”). in additio'n,. EPA’s action makes the emission .standards
and Iimitatioh_s ehfotceable by a citizen suit onder section 304 of the Clean Air

Act. 42 U.S.C. § 7604, |
| The Supreme Court has made.clear that_ the requirements u._nder an EPA-
approved state implementation p.lan aro federa‘lly-enforceéb'le obligétions under
the federal Clean Air Act:
| The language of.the Clean Air Act plainly states that 'EPA may bring an

‘action for penalties or lnjunctlve relief whenever a person is in violation of -

any requirement of an “applicable implementation plan.” § 113(b)(2), 42

U.S.C. § 7413(b)(2) (1982 ed.). There can be little or no doubt that the

existing SIP remains the “applicable implem_entation plan” even after the

| State has submltted a proposed revision.. ;
General Motors Corp V. Un/ted States 496 U S. 530 540 (1 990)

Thus COis a pollutant subject to regulation under the Clean Air Act both
because it is subject to monitoring and reporting requiremonts, and because it is
subject to emissions limits. A BACT limit is therefore required for the CO>
emissions from Seminole Unit 3. ‘The Board should remand the PSD permit and

~ instruct FDEP to include a CO, BACT emissio'n‘s_limit.

IV. FDEP’s BACT ANALYSIS FOR STARTUP, SHUTDOWN, AND
MALFUNCTION EVENTS IS INADEQUATE
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The PSD permit for Seminole-Unit-3-excuses compliance with-BACT ... —v SR

\

requirements duri.ng startup, shutdown, and malfunction (SSM) evenfs, provided
that Seminole adheres to “[b]est operational practices to minirﬁiie emissions”
* and the duration of .such' events is “mini_mized” and “in no case exceeds 60 hours
‘during any caléndar month.” Ex. 1 Fi.nal- Pérmit, § 111(A)(29), at 10-11. EPA ] |
| described GQ-hdurs as “excessive.”. Ex. .5 at 3. Indeed, Seminole méy exceed
| _ BACT |irhits for 120 straight hours if an SSM event occurs_ neér the end _of.on'e_
month and bleeds over into the next. Such violatibns'are explicitly excluded frorh_
- other compl'ia'nce demonstratiohé_, and will only count against ann.ual _emissiohs :
céps; Seé Ex. 1.at §§ II(A)(30), p.11; I(A)(38)(h), p. .13. Failing to set numeric
limits for excess emissions in this way was illegal under the federal delegation
énld remains iIIegaI'u‘n_dér Florida's SIP approved rules. ™ |
| BACT, aIthoug_h.sonﬁetimes expréssed |n terms of_ techno|ogy, is_ “an
emission Iimitation,"’ see 42 U.S.C. § 7479(3),' and thelClean.Air Act make_s'clear_
that emissio_ns Iimifations must “limit] ]‘thc.-:- quantity, rate, or cohcentration of
emissions of air pollutants on a continuous basis,” sée 42 U.S.C. §_-7602(k)
(emphasis added). As such: 3
It is well established fhat BACT requirements banhot be waived 6r otherwise
ignored during periods of startup and shutdowns. . . . [U]nder the PSD
program automatic exclusions from otherwise applicable emission limits
during [startup, shutdown, and malfunction] events are inappropriate.

Indeed, EPA has, since 1977, disaliowed automatic or blanket exemptions
for excess emissions during startup, shutdown, maintenance, and

malfunctions by defining most periods of excess emissions as “violations” of -

the applicable emission limitations.

" Sierra Club raised this issue in its comments on the draft permits. See Ex. 2 at 48-49.
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.In.re.Indeck-Elwood, LLAC,M.P‘SD Appeal-No. 03-04, slip _op..a't..66'(EAB, Sept.. 27

2_006); see also In re Prairie State Generating Co., PSD Appeal No. 05-05, slip

| o.p. at 115 (EAB, August 24, 2006) (holding that “BACT requireménts cannot be
waived or otherwise ig'nor'ed during' peri.ods of startup and shutdown,” élthoug_h
requirements méy vary at different times) (quoting In re _Ta//madge Geherating |
Station, PSD Appeal Nd. 0-12, slip op. at 24 (EAB, May 21, 2003); In re Rockgen
~ Energy Center, 8 E.AD. 536, 551-55: (EAB 1999) (holding that BACT
requiremé_nts_ apply.during startup and shutdbwn). For this reason,

_ ‘.‘exceedances of numeric BACT limits during SSM events have been ordinarily
regérded as Violations” of the CIeanlIAir Act. Inre /_ndebk-E/wood, LLC, slip 6p, at
71. As the Board_has explained, cit_ing'EPA 'gui_dance:

Startup and shutdown of process equipment are part of the normal -
operation of a source and should be accounted for in the planning,
design and implementation of operating procedures for the process and
control equipment. Accordingly, it is reasonable to expect that careful
and prudent planning and design will eliminate violations of emission
limitations during such periods.

[EPA Guidance.] In other words, because routine startup and shutdown of
process equipment are considered part of the normal operation of a source,
these events are foreseeable and can be planned and scheduled at the
discretion of the owner/operator. Excess emissions (i.e., air emissions that
exceed any applicable emission limitation) that occur during these periods
are therefore generally not excused and are considered illegal. Apparently,
- EPA's rationale for considering all excess emissions as violations of
applicable standards is that SIPs and PSD programs are ambient-based
programs established to protect increments and the [National Ambient Air
Quality Standards]. See [EPA Guidance] (explaining that the same rationale
for considering all excess emissions as violations under the State -
implementation Plan applies in the PSD context). The Agency feared that
“[wlithout clear definition and limitations, * * * automatic exemption
provisions could effectively shield excess emissions arising from poor
operations and maintenance or design, thus precluding attainment.”
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_Id;,.inpA.op.__at.‘.7.1.-..73'(cita_tioosomitted, Ia'si two.‘alterations.in' original)... e

So, the echu3|ons for excess emissions in the: Seminole permit could only
 survive |f the vague reqUirement that Seminole use best operational practices
satisfies BACT. EPA observed as much ih comments on the draft Seminole
permit, writing that “[a]ny poiiutants emitted from Unit 3 during startup and
shutdown t.h‘at-are subject to PSD review are . . -.‘subject to BACT requirements,”
and that, “[ilf the numeric BACT emissions limits for regular operations can not |
be met during startup and shutdown, theri numeric limits need to be established
[for those periods] or work practice BACT requirements should be estabiiehed.”
See Ex 5 at 3. FD.EP reeponded that it intended ‘;adherence to ‘best
management practices’ to repres_en't BACT.” Ici. at 4. While, in rare
'circums'tances, su_ch practices might.repreeent BACT, FDEP simply has riot
- demonstrated that they-do so here. | |

Su‘ch a denﬁons_tration req.uires a rigorous analysis. Under the federal
BACT definirion, '_applicable to the draft permit, a“‘WOr'k' practice, operati.onal
s_tandard', or combination thereof, may be prescribed” only if EPA "determines”
that “technological or economic Iirnitations on the aoplication of meaeliremeht'
methodology would make the imposition of an emissions standard |nfeaS|bIe " 40
C.F.R. §< 52.21(b)(12). Such a standard “shall ‘to the degree possible; set forth-
the emission reductions achievab|e by implementation” of the work practice or
operational standard. /d. Florida’s requirements, approved in the SIP, are word- |
: for-word identical. See Fla. Admin. Code Ann. r. 62-210.200(40)(b).
Yet, no such analysis or determination appears in the Seminole permit.

Instead, to justify itself FDEP appears to rely on a misreading of a Florida
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: regulation,-rFla.-AAdmin;-Code-Ahn;--§~62-2-10.700. That "rule, which--appliesv-----v--
' - generally to air permits for sfationary sources, Whéther or not PSD la'p"pliés, | ‘
provides that “excess emissions resulfing from startup, shutdown or malfunction .
.. shall be permitted providinQ' (1) b‘est operétional practices to minimize
emissions are adhered to and (2) the duratior‘_l of excess emissions shall bé
minimized”; section.5 of the rulé; whiéh FDEP Cites.in the Seminole permit,
allows FDEP to adjust “maximum and minimum factors to p_rovide reasonable
and. practical regulatory controls.” But these requirements are general stationary
source standards and do not subétitdte fof a BACT determination. | |
| It is, of cy.ourse, true that if emissions above fhos_e allqwed durihg normal
operations are to be tolerated, fhey should be constrained by best operational
practices. But that is'ail that Fla. Admin. Code Ann: § 62-210.700(5) establishes
in the BACT context, whatever it may mean for other sorts df air permit. It
nowhere contains an exception‘ to the general BACT requirement that o_;.)er.ational
practices rﬁay be adopted if and only if the imposition of a direct emission |
| standa_rd ié infeasible, as a carefully constrained last resort. See40C.F.R. §
52.21(b)(12); Fla. Admin. Code Ann. r. 62-210.200(40)(b). In this case, FDEP
~ has not made an infeasibility determination. | o
Nor does Fla. Admin. Code Ann: § 62-210.700 give FDEP license to
ignore the re.quirement"that it “shall, to the degree possible, set forth the emisvsi(.)‘n
_ .reduvctions.achievable by implementation” of an operational Standard, see 40
.CF.R.§ 52.21(b)(12); Fla. Admin. Code Ann. r. 62-210.200(40)(b), even if

adopting such a standard were appropriate here. Yet, FDEP is silent on the
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... extent of such. reductions See-In-re /ndeok-Elwood LLC, slip- op--.-at 74 (holding - ﬂ. e
a failure to include such a dISCUSSIon to be |mproper)
FDEP cannot forego the careful BACT analysis that applies in-the PSD |
oontext by p0|nt|ng_ to generai stationary source standards. The Clean Air Act
‘does not condone such a resuIt; Under the PSD prograrn; “Injo major emitting |
facility . may be constructed . . . _unIess ...the proposed facility is subject to
' [BACT]..” 42US8.C. § 7475(a')'('4) This requirementis central to “protect[ing]
publlc health and weIfare "42 U.S.C. §7470(1). FDEP may. not av0|d it by
misreading state regulations. Worse still, at the time of the draft permit, the state
rule d|d not.even apply to Seminole S apphcatlon, whioh_ had to- be judged under
federai PSD standards.
In short, FDEP has botched its BACT analysis for SSM events entirely. .Alt
“has made no feasibility determination and has not even oomplied_vyithithe
| stan_dards for operational Iimitations that would apply .i'f it had done so.
Infeasibility is “the only clear vehicle -for non-numeric BACT Iimits,”'ln re Indeck-
EI_WOOd, LLC, slip op. at 73 and to employ it FDEP would have had to “make an
on_—the-reoord. d'etermination_that ... compliance [with numeric emissions
limitations] is infeasible during startup and shutdown and include a discussion ot
the specific reasons tor this co_nolusion.” In re Tallmadge, slip op. _at 27. Here,
not onIy_has FDEP not offered such an analysis, it has pointed to no “apparent
record suoport” that might support an infeasibility determination. See In re
lndeck-Elwood, LLC, slip op. at 73-74. Instead, it has put forward only the feeble
requirement that Seminole should “rninimize emissions.” It is precisely this

' Ianguage that the Board has recently held to be “too infirm to comport with the
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.,__'_rele.va.nt._regu.latory requirements,” as “nothing in it 'can.freasohably_be.vi_ntérpretedf----- -
as requiring the permittee to empléy measures that, at a minimum, will achieve a
reduction in emissions eqﬁivélent to the level of reductioné expecte’d from the -
application of numeric Iimitations.” Id., slip op. at 74."?

The proper remedy is well-established. Because there is no “on-the- |
recofd determlnatlon pointing to technical or economlcal limitations on the
- application of measurement methodo|ogy to [the S_emmole plant], or some other

‘reference point' for allowing no_'h-numeric_:- BACT limits,” the Bbard “cannot

. conclude that [FDEP] legitimately substituted numeric limits With- work and
operational practices.” Id., slip op. at 75. “Under these circumstances . . . the
- permit provisions sﬁbstituting work and operé_tional practices for BACT numeric
limits must be remanded.” /d.; seé also In re Tallmadge, slip op.. at 26-28
| l(remandmg) Inre Rockgen Energy Center, 8 EA.D. at 554-55 (same).

V. THE PSD PERMIT FAILS TO ENSURE THAT BACT EMISSlON
' - LIMITS WILL BE ENFORCEABLE..

Because BACT must be met “on a continuous basis,” see 42 USC §
7602(k), monitoring provisions in a PSD pe_rrhit mUst be édequate to ensure.
continuous complianée. ‘[Wiithout a reliable and accurate méahs of ensuring
compliance, emissions controls wouI:d be meani_ngless becaus'e' they wpuld be
| unenforceable.” In re CbnbcoP_hillips Co., PSD Appeal No. 07-02, slip op. at 41-
42 (EAB. June 2, 2008). In'its corﬁmenfs Ex. 2 at41-46 Sierra Club raised
S|gn|f|cant concerns over the adequacy of Seminole’s monltonng technology to

assure BACT compllance FDEP has provided no response which could

2 The presence of annual emissions: Ii_rhits that include startup, shutdown, and malfunction events
-does not save the permit, as the exciusions apply to shorter-term BACT limits. See In re Indeck-
Elwood, LLC, slip op. at 62 n.82 (so holding). :
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S .......;‘..‘adequately explain.and support its .ra.tionale,_f’ id.-slip op. at 43, for..édoptin9-~-
| these measures. |
Cpmp|ian¢e with potential to emit and BACT limits s.hould be

demonstrated continuously. Based on EPA’s guidance in the NSR Man.ual,' the
hiérér_chy for specifying monitoring to determine compliance is as follows: (1)
continuous direct measurement of emissions .wher'e feas_ib_leﬁ (2)' initial and |
periodic direét measuremént of émissions where continuous m.onitoring is nqt

| feasible; (3) nse of indirect mbnitoring_, e.gl., indicator surrogate monitoring, Where

_ direct monitoring is not feasible; and (4) equiprnent and work practice standards o
__Where direct and indirect monitoring are not feasible. See, e.g., NSR Manual at
B.56; In re ConocoPhillips Co., slip op. at 38-39. In general, “the permit must

_include conditions allowing the applicable enforcement authority to show |
continual compliance.” Inre ConocoPhi///'p_s Co.,;slip op. at 38-39 (quc_iting In re

~ Shell Offshore, Inc. PSD Appéal Nos., 07-01 & 07-02, slip. op. at 52 n. 54). The.

| permit fails to follow this hierarchy because if allows periodic testing when
continuous direct' measurement is feasible, aIIbWs indirect monitoring and
eqnipment and work practices when periodic testing is feasible, and specifies
inadequaté testing when periodic moniforing is appfopriate.

‘If a permitting authority deviatés from the NSR Manual, the Board will

"‘scruti.nize‘ such a determination carefully' to ensure that all regulatory criteria

~ were considered and applied appropriately.” In re Knéuf Fiber Glass, GMBH, 8

- E.AD. 121, 129 n. 14 (EAB 1999). In‘such c.a'ses, the agency must'provide “an
analyéis that is at least as detailed as that contemplated by the NSR Ménual.” In

re Indeck-Elwood, LLC, PSD Appeal No. 03-04, slip op. at 47 (EAB, Sept. 27,
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e 2008). Whateverﬂtést. or technique-the agenCy-seiects -must- be'-adequately .
justified. While the Board vi/ili “Qenerélly‘def_er” on such issues, “[t]he permitting
authority’s rationale for its conclusions ._mu'st be aciequateiy explained and |
supported in the record.” ./n re ConocoPhillips, slip op. at 26,. 43 (quotation marks
and alterations ornitte’ti). Further, “[o]nly where the record dernonstrates'that the
p.ermit'ting authority duly chsidered' the issues raise'd in the Qomments and that
the approach ultimately adopted by the permitting authority is ration'al'_, in light of
all the information in the record, will the Board defer to the permitting aut.hority’s.
expeitise.”_ Id., sli'p'op. at 26; éee a/éo id. (collecting cases so'stating)_.-_ _

. FDEP has entirely failed to réspond to the concerns Sierra Club hés a
raised, or to explain Why it-has sélected monitoring measures that appear tQ be
inadequatle'. Thé_flaws in the present provisions are _exterisive. In its commént_s,
Sierra Club alerted FDE.P to the following four is;sues, among others: .'

First; tne permit _requireé infrequent periodic direct méasurement (stack_ '

B tests) to determin'e'éompliance vi/ith PM/PM10, VOC, HF, SAM, NH3,-and Hg).
emissions. But a stack _tést normally |ésts only a few hours and is conducted
und_er_ ideal, prearranged co_nciitions. Stagéd annual or other periodic testing teils |
‘one nothing about emissions duringioutiné operation or startups and éhutdowns
on the other 364 days of the year. In addition, emissions can 'yary' dver a factor
of 10 or more from hour to hour and from day to day. An.infrequent stack test

“will, therefore, not be representativé of a source’'s ongoing emissions. In shoit,-it
| is well known that “[m]an_uai stack tests are generally performed under optimum
operating conditions, and as such, do nOt reflect the full-time émiSsion conditionS‘

from a source.” See Emission Monitoring of Stationary Sources, 40 Fed. Reg.
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'46,2.40‘, 46,241.(Oct. 6,-1975).. As such, Sierra Club ufged FDEP-to -r_nove-awéy-- e
from stack tests, which may simply miss significant Qiolatiohs‘ of emissions limits.
Second, to assure that sources comply with emission limits, Siérra _CIub‘ _
'sug_gest_ed' thaAt‘moni.toring be perforfned more frequently'_than- specified by thé
' permit and that Conﬁnuous Efnissioné Monitors _(CEMSj be used where possible.
Particulate matter can be monitored with CEMS and the record doés not’
dem'ohstrate that CEMS for these pollutahts is not feasible._ Indeed, CEMS for
partic_ulate matter have_'been found feasible and have been requir_ed in several
permits, includiﬁg thoée issued to Ldngview, WV Prairie State, IL; latan, MO;
: Trirﬁble, KY, and Dalman Unit 4, IL. Therefore a PM CEMS should be required o
“to determine compliance with t‘he filterable PM/PM10 Ii'm.it. o
Third, e'vén_wheré_ CEMS would' not be 'fe.a.sible, Sierra Club.urged fhat
more frequent stack testing be réquired, along 'w.ith reguIar_mOnitoring of key‘
- operating parameters or indicator poII'uta'nts that havé been correlated with the
app|icable emission limits. The stack_ testing frequéncy in the permit is far'-toq
I_on, raﬁging from only Oné- initié|. stack test (VOC)_.to testing e\'/e,ry"S years (HF) to
énnual testing (SAM). A typical stack test lasts about 3 hours._Ovér the 30 blué-
year life of‘th.e facility, testing once for 3 ho_uré would test _6n|y 3 hours out of.
262,800 potential operating hours. Annual testing would test only 90 hours out of
262,800 potentiél operating hours or only 0.03 percent of the time. This testing
frequency, Sierra Club comfnented, is inadequate to demonstrate conﬁnuous
| compliéhce with BACT limits and emission caps relied on to net out-of PSD
'review. 'Thus_, Sierra Club explained that FD:EP should require quarterly stack

B testing for the first two years, with reductions to a lower frequency only after
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- -—--compliance has been deﬁ}onst_rated.-»--The‘-comrﬁents-also asked that surrogate - -
para.me_ters be cbhtinuously monitored. A surrogate is an. indicator parameter |
that is related to the parameter of interest, commonly used in PSD'A;A)ermits to
demonstrate cbntinuous comp|iénce with limit oh VOCs, HF, and SAM. Thé '
Sierra Club recommended that the permit be,mod.ifi'ed to require the use of
surfog'a’tés to determine cohtinuous co’mp|ia'nce‘ with the proposed limits on
VOCs (CO), HF (coall fluoride content), and SAMs (SO2 until a cbntinuous '

- monitor for SAM is installed) if a study demonstrated an acceptable correlatioh
between the parameter and the sufrogate. |

| 'qurth, Sierra CIub- explained that the VOC limit was not enforceable
because the test methodé FDEP authorizé’d did hot accurately meaéure VOC. To
comply with the Clean Air ACt, the owner of an e_rhissio'h source must set VOC
‘emission limits based on total VOC mass. 40 C.'F.R.. § 51-.1 00(3). One cannot
determine .if VOC emissions are less than the PSD significance threshold or
demonstrate that VOC emissions remain below this threshold unless one
calculates VOCs on a total VOC mass basis."’ The test methods listed in the
permit do not re‘Iiany calculate VOCs on a total VOC mass basis. The av_ailable
VOC test methods in 40 C.F.R § 60—Methods 18, -25, and 25a—do not directly
address the issue 6f reporﬁng VO_C emissions “as VOC.” As the comments Se,t-

. out, the available mé_thods appeared likely to consistently underestimate th'e

mass of VOCs actually being emitted from the project.. Sierra Club

"* Letter from Stephen D. Page, Direct, Office of Air Quality Planning and Standards, U.S. EPA, to
Mary a. Gade, December 30, 2003.
hitp://www.epa.gov/Region7/programs/artd/air/nsr/nsrmemos/gade.pdf#tsearch=%22midwest%20
scaling%20protocol%22.
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...récqmmended that the Permit be revised to evaluate available-methods-to .- - - .

measure VOCs and select a method that complies with 40 CFR.§ 51.1.00(3).

FDEP was silent in the face of fhesé criticisms and issued the final permit
unaltered from the draft permit. If did not justi'fy its departufe-from the NSR |
L Manuail, did not provide a reasoned bés_is in the record for adoptihg the
m'easures it did in the face of the flaws Sierra Club identified, and, in sum, made |
no effort Whatsoéyer té respond to Sierra Club’s comrﬁénts. FDEP has not, as a
resulﬂ “provided sufficient ration,aleffor the Board to determine Whéther it has
_ exercis_ed considered judgment,” see In re Cond'coPhillips Co., slip op. at 43, and
is therefore not entitled to any deference, see id. at 26 FDEP is obliged “not
. Q_nly explain the monifo_ring énd observation.pro_visions ... and how they were, )
dérived, but also should ensure and explai.h_h.ow' the conditibns of the pérmit
serve tHé purpoées for which they are intended_."’ Id. Fuﬁher, the raﬁonale for
these decisions “rhust be éppare'nt ffom the record.'.’ Id., inp‘ o'pl. at 44, see‘also
In re Indeck-Elwood, LLC, slip op. at 47 (explaining the détailed analysis'required
- for departures from the NSR ManUaI). Be.cause,FDEP_has'not fulfilled these
' basic_requirements of agency decisionmaking, and has as a result chpromised _
the enforceability of BACT requirements, the Board should remand and require it

to reconsider its decisions, taking Sierra Club’s concemns into account.

THE BOARD SH>OULD REMAND THE PERMIT BECAUSE IT RELIES

ON INADEQUATE PRECONSTRUCTION MONITORING

Under the federal PSD program, permit applicants must as a baseline
| ‘provide “an analysis of amb_‘iént air quality” in the area éffe‘cted. 40CFR.§
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~52.21(m)(1). For any pollutant for which a NAAQS has been established, this
analysis must be based upon “cdntinuous air.quality monitoring data” for the
area, which generally must “have bee'n.gathere_d over a period of at |east'dne
year and shall represent at least thé year preceding receipt of the apblication.”
Id. at § 52.21.(m)(1)(iii)-(iv). Florida has directly adopted these ;equirements into
its PSD program. See I.:Vla. Admin. Code Ann. r. 62-212.400(7). Semin‘ole did
not fulfill these mandates, in§tead relying upon out-dated data from distant
monitoring statidns. FDEP’s‘decisidn to issué a permit on this snaky grounding _
“warrants a remand.
According to Serninole_’s permit application; much of its metedrological

| PSD mod'elling'is based u_pbn d_afa that was sixteent years old at the time of the
. application, and 'gathered from stations far éway- frdm the plant site. Seminolé
Application at '65. The data was gathered from stat.ions at the -J_ackson\_/ille,
Florida airbort,fifty-five miles éWay from the plant site, and Wéycross, Georgia,
over a hundred miles._f.emo_ved,. id., and dates from 1986-90. I/d. Air mon'itoring
_data' for CO and ozone, in turn, was drawn from stations in. Jacksonville and
G_aihesvil!e, which is over forty miles aWay from the sité, with.OnIy PM{O data
_ coming' from nearby Pa‘latka. Id. at 76-77. Although FDEP _apparéntly considered
- the Jacksonville and Gainésvillé stations to have data “representative” of the |
project site, id., there i.s‘no record evidence for this, or that the Waycross station
| bears any resernblance at all to the Seminole pfoject area. Nor‘ is there ény
evidence presented that meteorological conditions in the late 1980s, when that
da'ta was gathéred, are similar to those in the present or at the project site.. Yet,

" Seminole grounds its air quality monitoring on this data.
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. Such an ill-supported baseline is inappropriate. The EPA’'s- Ambient-- - —— -

Mon/tor/ng Guidelines for Prevention of S/gn/f/cant Deterioration, EPA-405/4- 87-
007, at 6-8 (May 1987) emphasize that original, site-specific monitoring is |
gelnerally prefefable, and particularly so in areas, like this_one,_ whe.revmany
emissions sources are operatmg In such cases, use of.existing data is general_ly
approprlate only for monitors located within 10 km “of the points of proposed
em|SS|ons,” id. at 6-7; see also 40 C.F.R. Pt. 51, App. W §8.3.3.1(a) (“Spatial or
.geographic representativenéss is best achieved by collection of all of the needed
model input data in close proximity to the sité of thé' sources”). Yet, here,
‘Seminole relied upon significant amoﬁnts of daté from miieé away, much of it
gathered well before the applicafion was submifted. FDEP should have rerquired
~tha{ Seminole conduct. extensive preconstruction monitoring to supplement the
déta available, but did not do so. The. result is to |eave'the béséline upon which

| laI.I of its analysis is built ill-supported.

Sierra Club raiéed these concerns in its. comments, Ex. 2 at 49-50, but
FDEP proVided ho response, despite clear fedéré| and state réquirements that it |
do s0. See42U.S.C. § 7475(a)(2); 40 C.F.R. § 124:17(a); Fla. Admin. Code r. 62-
210.350(2)(f). So, if there is a justifi'cati.on.for t.hé failure to require site-specific
p.)_re'construction monitoring, FDEP has not provided it.

'Thisj sitenée supports a remand. While, thve “choice of appropriate data
sets _fbr the aif quality analysis is an issue Ia'rgely Ieft to the discretion of the
permi{ting authority,” the agency nonetheless must_“ad‘equately justi[fy] [the
decision] in the reéord.” In re Knauf Fiber Glass, GMBH, 8 E.A.D. 12'1 147 (EAB

1999). FDEP has provided no such justification, and so the Board has no
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._grounds to uphold its.decision.:.....‘.‘..Under.thecircumstan'oes,.this matter.mustbe ...

remanded to [FDEF’] so that it can demonstrate, to a greater.degree than
heretofore, that it has given, or will ine .. . thoughtful and full consideration to all
public-comments before making the final permit decision.” In re Rockgen Energy
~ Center, 8 E.A. D. 536, 557 (EAB 1999) |

Vi. THE FAILURE TO ADEQUATELY ANALYZE IMPACT TO SOILS
AND VEGETATION WARRANTS A REMAND. :

Under both Florida and federal regulatlons, a PSD permit may not issl.Je. (
until the appIicant has “provide[d] an. analysis of.the impairment to... soiIsand
vegetation that would occur as a resuIt of the source.” 40 C F.R. § 52.21(0); Fla.
Adm|n Code Ann. r. 62 212 400(8)(a) While this ‘ regulat|on itself does not |
specifically require a baseline assessment of the exrstlng soils and vegetatron
‘presumably such.an anaIys|s would neoessarlly be part of the inquiry into
A whether the proposed source would impair the soils and vegetatlon. Inre
/ndeck-E/wood LLC, PSD Appea| No. 03- 04 sI|p op. at 43 n. 63 (EAB, Sept. 27
2006). The Semlnole prOJect would impact three national wildlife refuges, all
PSD CIass | areas within 300 km of the site, yet neither Seminole nor FDEP
‘conducted a careful analysis of these impacts, despite the clear requirements of
the state and federal rules. Nor did .F'DEP respond to the concerns Sierra Club
raised in its comments, see Ex. 2 at 18-21, regarding these impacts.. These
failures require a remand. |

Although the soil and vegetat«i.on analysis requirements apply generally,
they_:are particularly important when ecologically se_nsitive areas are nearby, as-

there are here. The_C|ean Air Act requires FDEP to consider and protect natural
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resOurces...Am(S.ng..the.purposes'of the PSD.program are to "‘pres.erve,..pro‘tecty -
and enhanée the air quality in... areaé of natural, recreational, scénid or historic
value.” 42 U.S.C. § 7470(2). To preserve and protect such areas the Act -
_.mandates .th_at “[h]b major emitting facility ... may be constructed unless ...
(2)... the required analysis has been cdnducted in accordance with regulations
promulgated by the Admihistrator, and a public hea_ring has been held with
opportuni_ty for intefested persons including representatives of the Administrator
to appear an_d'submit wvritten or oral presentation_s on the air qugility impact of |
éuch source,}al.ternatives thereto, control technology requirements, ahd othér
appropriate considerationé.” 42 U.S.C. § 7475(a)(2). EPA has further explained
that such 'an'. analysis “should be Based oh an inveﬁtory of soils and vegetation
types found in the impact érea [and] [t]his in’vent'ory éhc)u'ld include all vegetation
with. any commercial or recreétiohal value, and may be avai|abie_ from
‘conservation groups, State agencies, and univer‘sities.” NSR Manqal at D.4.
Seminde identified three PSD Claés | areas within 300 km of the
proposed Seminolé site. Seminolle Air Permit Application, at 59. The
Okefenokee National Wildlife Area, which includes the Okefenokee Wildlife
Refuge, lies 108 km north of the project and contains the Okefenokee Swamp,
which is covéred with cypress, blackgum, and bay fore_sts'scattered throughout a
flooded prairie made of grassés, sedges, and various aquatic plants.’* The |
peripheral upland'and almost 70_islands within the swamp'are forested with pine

interspersed with hardwood haAmmocks. With its varied habitats, the Okefenokee

"*U.S. Fish and Wildlife Serv., Okefenokee Wildlife Refuge available at -
“http://www fws gov/okefenokee/.
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~Is known for its .abundan'ce..of_»plants,.._wildlife-and».»birds; The_Okefenok_ee WiIdI_ifeA-_--» .
_R_eque is heme to endangered wildlife and plants, including the Florida panther,
~ American alligator, and indigo snake.'®

The second closest National Wilderness Area is the 'Chassahowitzka
National Wildlife Refuge, which is located 137 km to the southeast e_f the
proposed Seminole 3. Air Permit Application, at 59. The Chassahowitzka
consists of coastal s.altmarsh shallew bays, tidal streams, and rivers, mangrove
isIands and coastal maritime hammock The refuge provides habitat for
apprOXimater 250 species of birds, over 50 species of reptiles and amphibians
~and at Ieast 25 species of mammals. Endangered and threatened speeies on the |
refuge include the West I_ndian manatee, sea turtles, and bald eagles..17 |

- The Wolf Isla.nd National Wildlife Refuge .isil_ocated 186 km to the north.
_Air Permit Application, at 59. Wolf Island NWR, which inclu_des Egg lsland _and
| Little Egg lsland,_ was established 'o.n Apiil 3 1930 as a mig'ratory'bird sanctuary..
| The refuge consists of a long narrow strip of oceanfront beai:h backed by a broad
band of salt marsh.® S_everal species of threatened and endangered species'ean
be found within the Wolf Island NWR, including the bald eagle, Americ.an

alligator, loggerhead sea turtle, piping plover, and wood stork."

5 U.S. Fish and Wildlife Serv., Okefenokee National WiIdIife Refuge Amphibians Fish, Mammals
and Reptiles List available at
http Iwww.fws . gov/okefenokee/okefenokee_amphib_fish_mam rep98 pdf.

"®U.S. Fish and Wildlife Serv., Chasshowitzka National Wildlife Refuge, available at
http Iwww fws. gov/chassahOWitzka/

Id

®U.S. Fish and Wildlife Serv , Wolf {sland National Wildlife Refuge available at
http Hwww.fws. qov/wolfisland/index htm.

° U.S. Fish and Wildlife Serv., Threatened and Endangered Species of Savannah Coastal
Refuges, available at http.//www.fws gov/savannah/endangered.htm. :
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- Unfortunately, identifying the éxistence .of“these.area's..is..all..that Seminole
did. In its application, it generically discusses the_.sorfs of harms to soils and
vegetation that its polluténts may cause, see Seminole Apﬁlicaﬁbn at "80-81, but
failed to conduct any sort of rigorous oh-the-ground' analysis.
Instead, with regard fo soils, Seminole explained that “_[t]he soils of Cléss !
. areas aré generally classified as histosols or entisols,” noted that those soil types
are “relativély insensitive to atmospheric inputs,” aﬁd then concluded that any
impacts upon the national wildlife areas would be.insignificant. Id. at 80.
- Seminole ‘did not, howéver, actually éample the.sbils in the areas in qu'estion‘, nor
conduct any sort of tesﬁng upon them. It did.not, in other words, base ité
a_nalysi.s ubon an “inventory of the soils and vegétation types found in the'imp_act
area,” as the NSR Manual requires at D 4, aﬁd nor did it use “an analysis that is
at least as detailed as thét contémplated by the NSR Manual.” In re'/hdeck— :
E/wood, LLC, 'inp. op. ét 46-47 (c_itihg In re Knauf Fiber Glass, GMBH, 8 E.AD.
121, 129.n. 14'('EAB 1999). Instead, it strUng foge_ther assumptions about the
impacts of its emissions. upon wildlife 'are_as of national importance. Because ‘the
language of the statute contem'plates a comparative' analysis of some kind
betweén the existing baseline conditions of soils . . . at the site and in the
potent'ially éffected areé, and the effecfs of the emissions on such baée'line
c':onditilon's,’.’ Inre /ndeck-E/wobd, LLC, slip ob. at 42-43. the failure to establish an
empirically-valid baseline is fatal to Seminole’s analysis.
The vegetation analysis was little better. Again, Seminole conducted no
survey of the vegétation growing in'the threé National Wildlife Areas. lnsteéd, it

described generally the effects of various pollutants on plants, See Seminole
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__,.Application iat_.80_.-83, and.tthen.modeledemissions.so'Ier from the p.roject.tupcn >
the three sensitive areas.. Id. at 81-83.. Seminole, in other w0rds,'.ignored 4
existing.pollutant loads, ecological conditions on the ground, and the actual
makeup of the botariic' cornmu_nities_ it could affect.. But these sites do not |
experience impacts only from the proposed project and they do not consist of
‘vegetation” but of individiial species with varying sensitivities to airpoll'ution.
Yet, “in order to determine whether is any vegetation of significant commercial or
recreationai value for which an anaIyS|s would need to be performed one wouId

_presumably need tc know what plant speCies were at issue.” In re Indeck-

. Elwood, LLC, inp op. at 43 n. 63. Seminole should, in other words, have
identified the relevant species, gauged their'present health in SittJ, and then

Imodeied the im'pacts cf its emissions when added to existing conditions. | That its

analysis was inadequate is clear, as the Board has rejected a vegetation analysis

that at least contained some species data because the data was out-of-date and

d.id not accurately characterize the impacted site, see id. , slip op. at 45. Here,
Seminole did not rely upon a speC|f|c specnes list at all. It anain|s was purer
generic and so falls well below the standard set by In re /ndeck-Elwood LLC

| FDEP’s S|Ience on these concerns is unsupportable. It not onIy accepted
.Serriinole’s cursory analysis at face value, it nowhere responded to Sierra Club’s
detailed critique. The Board has held a permitting agency’s response to similar
criticisms improper when those responses were “largely concIusory” and did “not
provide or reference any more detailed analyses” supporting their conclusions.
Id., slip op. at 39-40. FDEP did not 'provide even conclusory vresponses: it did not

respond at all. “At bottom, . . . in view of the proximity of the [Seminole] facility”
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_.to tt_te nationalg.wildlife areas, “ and.the ;cornrne.nts..received.vpertaining;to the draft
permit identifying a number of. the problems with [FDEP’s] vanalysis . ... [FDEP’s]
response to the comments and its record suepor't for its concluéions regarding
.sQiI and-vegetation-impaete were lacking.” /d., slitp op. at47. |

In similar circurnstances, the Board ha_s_re.manded fer the pernﬁitting |
agency either to “clarify how its deci.sion both comports with the -requirement for a
rno're rigoreus analysis and addresses the comments that were received on this |
is's.ue” orto “perferm or consider ahaly_sis ... sufficient to address the concerns.”
Id., slip op. at 50-51. The Board shoeld do so here. Any remahd should direct
| that FDEP consider soils and vegetations impacts in both the three. PS;D'CIass I
areas and in the regien affected by the project generally. | 7_

VI FDEP’S FAILURE TO ASSESS THE IMPACT OF THE RECENTLY
- MANDATED CASE-BY-CASE MACT DETERMINATION ON THE
SEMINOLE PSD PERMIT REQUIRES REMAND.

Sierra Club’s comments on the draft permit detailed extensive flaws with
the analysis of mercury emissions. See Ex. 2 at 21-31. After the comment perio'd.v
on the draft permit closed, the DC Circuit issued ite OpiniOn in New Je.rseyv_v.
EPA, 517 F.3d 574 (D. C Cir. 2008) which vacated the Clean Air Mercury Rule
and had the effect of requmng new electric generatrng umts including Seminole,
to comply with section 112(g) of the Clean AirAct, 42 U.S.C. § 7412(9). Section
112(g) requires the permitting authority to determir]e that new or modified major
sources ot hazardous air poIIUtiQnI will meet maximum achievable control
techn‘o|ogy (MACT) emission Iimitattons foreach 'hazardeus pollutant (HAP)
emitted by the facility. In its Final Determination, FDEP_acknowIedged the D.C.

Circuit decision and stated, “The Department will require an application for case-

59



by-case. MACT and.will issue its_.determination thereof in a.separate agehcy

action.” Ex. 5 at 1.

~ Itis both unreasonable and unlawful for FDEP to issue the PSD permit for

Seminole without first, or simultaneously, conductin_g the required case-by—case

"MACT determination and specifically determin-ing on the record, the impact that

.MACT related requirements WI|| have on the PSD control technology assessment

_ (espemally the BACT ana|y3|s) and the correspondmg permit hm|tat|ons Until a
case-by-case MACT review has been conducted — or at the very least until FDEP
has performed a meanfﬁgful asSesément of the likely impllicétions of MACT-
rélated erﬁis_sion Iimité - FDE.P has no way of assessing how fhe technology-
forcing MACT r_equ'i_rements may affect the plantfs ability to control PSD
pollut.a.nts. The téChnologies p_rescribéd to meet M_ACT may allow for far greater
cost;effective reductions in PSD pollutants than may have been true when FDEP
iIssued the draft PSD perrﬁit. .Or changes in fuels required pursﬁant toﬂMACT may
neqessitat'e entirely different poIIution-coﬁtrol methods as BACT. Or the MACT
limits may affect the emissions calculations that were the basis of the |
Debartment’s earlier PSD analysis. The Board shoulld remand the permit and
.require FDEP to consider the implicationé of the MACT requirements‘jn its PSD
ana|ysns |

A. The C/ean Air Act Reqwres Case-by-case MACT for Seminole.
The Clean Air Act requires that EPA list “all categories of and

subcategories of major sources” of HAP, 42 U.S.C. § 7412(c)(1),2° and

2 major source is, without limitation, “any stationary source or group of stationary sources
located within a contiguous area and under common control that emits or has the potential to emit
considering controls, in the aggregate, 10 tons per year of any hazardous air pollutant or 25 ton
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Ppromulgate regulations that establish “emissions standards . . . applicable to-
new and existing sources of hazardous air pollutants [that] require the maximum
degree of reddction in emission” that the Administrator determines is achievable,
42-U.S.C. § 741'2(d)(2). These_ “ma_ximu'm achievéble control technology”
standards for new sources must be no less stringent than“the e_mission control
~ thatis achieved in practice by the best controlled similar source.” 42 U.S.C. §
7412(d)(3). The Act requifes that EPA meet certain deadlin&s for promUIgating
standards under section 112(d) to control emissions of these pollutants from
identified categories of major sources. See, e.g.,_42 U.S.C. § 7412(c)(S), (c)(B),
| (€)(8), (e)(1), e)(3). If EPA has failed to promulgate emission standards under
_section 112(d), however, new sources (and modifications to existing sources)
* must obtain MACT emission limitations, established on a case-by-basis, before
they can be built. See 42 U.S.C. § 7412(g)(2).2" In particular, Section
112(g)(2)(B) provides:
After the effective date of a permit program under subchapter V of thi.s
chapter in any State, no person may construct or reconstruct any major
source of hazardous air pollutants, unless the Administrator (or the-State)
determines that the maximum achievable control technology emission
limitation under this section for new sources will be met. Such '
determination shall be made on a case-by-case basis where no applicable

emission limitations have been estabhshed by the Administrator.

42 U.S. C § 7412(g)(2)(B) (emphasis added) see also 40 C.F.R. § 63.42(c).

_per year or more of any combination of hazardous air pollutants 42 U.S.C. § 112(a)(1)
gempha&s added). :
Florida regulations adopt the EPA regulations found at 40 C.F.R. Part 63, Subpart B, governing
~ section 112(g) determinations for major sources, with certain important changes that make the
relationship between the PSD and MACT determinations even more clear, as discussed in

section VIII.D.2 below. See 62-204.800(11)(d)2 F.A.C. :
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“In 2000, EPA added coal- and oil-fired electric generating units (‘EGUs”) -
to the list of major sources of HAP, ** after completing the study of hazardous
emissions from EG,US reduired under CAA section 112(n).? By virtue of this

action, EGUs became a listed section 112 source category for which EPA is

requi’r_ed to establish MACT standards.

EPA has failed to meet its ebligation to promulgate MACT standards for

new and existing coal- and oil-fired electric generating units (EGUs). This failure

is made cleér by New Jersey v.‘EPA, 517 F'.3d 574. |h vacating EPA’s “clean air

mercury rule,” the Court noted that the Agehcy' had illegally attempted to remove

- EGUs from'the list of source categorie_s established pursuant to section 112(c).

Accordingly, EPA’é purported “delistin_g" was ineffec':tual', énd the December 2000

. source category listing of EGUs remains in effect.?*

« Inthe Final Dete_rr.nination,‘FDEF’ acknow|e_dges that by virtue of ,New
Jersey_, Seminole is now obligated to obtain a MACT 'de_terminatiort before it may
begin cqnstruction on 'the new unit. Ex. 5 at 1. Thus, at this j_uncture, itis clear
that the proposed Seminole plant is subject to case-by-case MACT rev_iew. '

B. Case-by—case MACT Issues are Properly Before the Board on Review

%2 See 65 Fed. Reg. 79825, 79828 (Dec. 29, 2000) (2000 Listing Decision).

" U.S. Environmental Protection Agency, Study of Hazardous Air Pollutant Emissions from
Electric Utility Steam Generating Units—Final Report to Congress (“Utility Study”), (Feb. 1998).
The full report is available at: http.//www.epa.gov/mercury/report.htm and is incorporated by
reference here.

Specmcally, in vacating EPA’s dellstmg deC|S|on and the associated Clean Air Mercury Rule
(CAMR) the Court concluded:

[In view of the plain text and structure of section 112, we grant the petitions and vacate
the Delisting Rule. See Allied-Signal, Inc. v. U.S. Nuclear Regulatory Comm’n, 988 F.2d
146, 150-51 (D.C. Cir. 1993). This requires vacation of CAMR’s regulations for both new
and existing EGUs. EPA promulgated the CAMR regulations for existing EGUs under
section 111(d), but under EPA’s own interpretation of the section, it cannot be used to
regulate sources listed under section 112; EPA thus concedes that if EGUs remain listed
under section 112, as we hold, then the CAMR regulations for existing sources must fall.

-Resp't Br. at 99, 101-02; see also Delisting Rule 70 Fed. Reg. at 16,031.
517 F.3d at 584. : v

62



©2006), 13 E.AD. |

v AS_EDEP acknowledges, the outcome of the New Jersey.case more than- . .. oo S

a year after the close of the comment period changed the nature of the
substéntive preconstr’uction' requirements to which the Seminole pfoject is

subject. Because of this new circumstance, the Board should consider Sierra |

Club’s claim that FDEP must assess the impact of the MACT requiréme’nt on the

PSD analysis for Seminole before issuing a final PSD permit.

Pursuant to 40 CFR. § 124.13, “in order to demonstrate that an issue has

been preserved for appeal, a pétitioner must show that any issues being

appealed were raised With reasonable specificity during the public comment -

period.” In re Indeck Elwood, PSD Appeal 03-04, slip op. at 23 (EAB, Sept. 22,

% “Alternatively, a petitioner may demonstrate that an issue
was not reasonably asce'r_taina‘ble during the public comment period.f’ Id. n.49
(citing In ré_EnC'og_eh Cogeneration Facility, 8 E.’A.D. 244,250 n.8 ‘(.VEAB 1999’)).

In this instance, Sierra Club raised issues on the Draft Permit advocating a BACT
er_hissions limit for the control of mercury based on FIori.da'regul'ations. See Ex. 2 |
at 22. In addition, other cd;lw'menters sub‘rr.\itted a letter to FDEP on July 3, 2008,

to alert the agency to thé implications of the ca'se-by4cas'e MACT requirement on
its ohgoing PSD review. See Ex. 4 (Letter from Natural Resources Defense

Council and Southern AIIiance'for Clean Energy to FDEP, July 3, 2008)_af 19-21.

The Board shouid consider the |VIACT-réIatéd issues raised in this Petition

because they were not “reasonably ascertainably” during the comment period on

the Draft Permit.?®

. ® Ppetitioner notes that the situation here is very different than that in /n re Christian County (PSD

Appeal No. 07-01 (EAB 2007)), where the Board found that the CO, related implications flowing '
from the Supreme Court’s decision in Massachusetts v. EPA were reasonably ascertainable oo
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.C.. MACT Includes Technology-ForC/ng ReqU/rements That.Are More
Str/ngent Than BACT

The MACT process is an analytlc exercise with a more strmgent set of
"tec,hnology-forcmg criteria that is Iikely to result in more stringent emission limits -
than BACT. |'nde.ed-, there is a long line of D.C. Circuit case law defining the |
-parameters of the MACT process and acknowléd_ging Congréss’s intent to
_impose 'particular'ly stringent controls on HAP. |
The MACT process involves a two-step analysis that results in nurﬁe’rical'
emissions limits for hazardous air F_)éllutan'ts.26 The first step requires that the
regulatory au't'hority éstabiish .a “MACT floor” — a minimurﬁ Ie.ve| of string'ency for
the MACT standard based on épecifically enumerated criteria. For new major
sources‘, such as Seminole, fhe MACT floor may “not be less stfingeht than the
emission cohtfo_l that is achieved .in practicé by the best controlled similar
sburce_.’_’ 42 U.S.C. § 7412(d)(3). The second step of the MACT analysis -
involves conside-ration of “beyond tl;le floor” controls — emission Iimitations that
‘are more stnngent than the MACT floor. Such addltlonal poIIutlon contro|
requwements are mandatory where they would be “ach|evable conS|der|ng ‘cost

- and other factors enumerated in the Act. _See 42 U.S.C. § 7412(d)(2); see also

* during the comment period for that permit. In this instance, unlike in Christian County, the New
Jersey case was still in its early stages during the comment penod for Seminole (in fact, while
one-page petitions for review were filed in 2005, opening briefs in the New Jersey case were not
filed until January 2007, months after the Seminole comment period had closed). Moreover, it .
only became clear that the delisting-related challenge would significantly factor into the Court’s
decision when the court issued its Order'scheduling oral argument in November 2007, over a
year after the close of the comment period on Seminole draft permit. Also, there is no evidence
here, as there was in Christian County, that this issue had in fact been raised or 'specifically

_considered by the parties in other proceedings prior to the relevant comment period. Thus, in
order to give meaning to the term “reasonably” in the rule’s reference to “reasonably
ascertainable,” the Board must recognize “reasonable” limits on the ability of the public in permit
proceedings to foresee the outcome of possibly related ongoing, early-stage litigation.
Accordlngly the Board's jurisdiction over the MACT-related issues raised here is proper.

® Under certain circumstances, EPA may impose work practice requirements in lieu of numerical
emission limits, but this authonty is specifically constrained by the act. See 42 U.S.C. § 7412(h).
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...See Nat!l Lime Ass’n.v. EPA, 233 F.3d 625, 639.(D.C..Cir..2000) (hereinafter... .. ... ..

“‘National Lime"). |

MACT standards must include emission limitations for each HAP that a
facility will emit, an.d the Clean Air Act specifically lists more than t80_individua|
hazardous air pollutants that are potentially subject to control under the Act’s
_ MACT- program. 42 U.S.C. § 7412(b). As the D.C. Circuit has explained,'the _
regulating agency has a “clear statutory obligation to set emission standards for
each listed HAP” that a facmty wnll emit. Natlonal lee 233 F.3d at 634
Therefore when a facility is subJect to the Clean Alr Act’s case- by -case MACT
provisions, FDEP must establrsh emissions I|m|tat|ons for each and every HAP
that the facrlity will emit. With respect to electric generating units, like Seml_nole, |
this means l:DEP must specifically identify the full range of HAP emissions the |
facility will e'mit,.and. establ'ish standards _pursu‘ant to section 112(g) that ad.dress
: each of those HAPs. |

In its 2000 Listing Decision, EPA concluded that_“CoaI; and oil-fired
electric utility s_team generating units . emit a significant number of the 1_88
HAP on the section 112(b) list.” 65 Fed. Reg. 79825, 79828,(Dec. 29, l2'_000).
And in the final report to Congress, required Lindersection 1t2(n), EPA explained
that Eeug typically emit _som'e 67 listed HAP (including in addition to mercury,
toxics Iike'arsenic,_beryllium,'cadmium, chromium, dioxihs, lead, and
.mahgahese). Utility Study, n. XXX supra. Once the applicant has identified each
HAP that its proposed facility will emit, the regulator must establish MACT.
'independent/y for each HAP. Thus, for each HAP, the regulator must identify the

individual best performing similar source and identify the emission performance
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_that that source Aachiéves...in practice. While such _emissvionnlimitations may. ..
include standards for categories of pbll_utants that are represented by a
“surrogate” pdllutént, a regulator may not arbitrarily identify a surrogate with_out '
specifically Iinking the surrogate with each HAP that itis intended to represent.
See Mossville Envt’/Action Now v. EPA, 370'F.3d.1232, 1243 (D.C. Cir. 2004).%
- Accordingly, in this instance, FDEP will need to identify the emission limitation
- achieved in practice by the single best pe_rforming similar source for each of
dozens of HAP that the Seminole p.lant is likely fo emit. |

Each such MACT floor mu.st accurately reflect the level of performance
thét the relevant best berforming source actually achieves, and may.not consider
cost technical or economic feasnblllty or achlevablllty for the. source that will be
subject to the MACT I|m|t See, e.q., National Lime, 233 F. 3d at 640 (“cost may
not influence the determination of a MACT floor, which depends exclusively upon
the emission reductions achieved by the best-performing sour(':é's."); Cement Kiln

Recycling Coalition v. EPA, 255 F.3d 855, 857-58 (D.C. Cir. 2001) (same).

% The Court in Mossville rejected EPA’s reliance on vinyl chloride as a surrogate for all HAP form
PVC production facilities, ruling unambiguously that EPA was required to “establish a correlation
between the surrogate and the HAP” and that to do so the agency was affirmatively required to
Jidentify each HAP that the facility would emit, and directly link each such HAP with the chosen
surrogate. 370 F.3d at 1243. It was fatally insufficient for EPA to simply assert without detailed,
HAP-specific analysis that vinyl chioride was an appropriate surrogate for all HAP. In fact,
surrogates are appropriate only where they meet certain criteria intended to ensure that they will
actually serve to demonstrate MACT level control of all represented HAP. In particular, the D.C.
Circuit has explained that the use of surrogates is permissible only if it is scientifically reasonable.
See National Lime, 233 F.3d at 637. At minimum, to rely on a surrogate, the regulator must
demonstrate that the surrogate and the class of pollutants it represents are “invariably present’
together in the emissions; that the applicable control technology “indiscriminately captures” both
the surrogate and the represented pollutants; and that these controls are the * ‘only means by
which facilities ‘achieve’ reductions” in the target pollutants. See Sierra Club v. EPA, 353 F.3d
976, 984 (2004) (citing National Lime, 233 F.3d at 639) (addressing EPA’s use of PM as a
surrogate for metal HAP). If a target HAP and its proposed surrogate do not behave similarly with
respect to controllability, then the surrogate approach is impermissible. For example, if different
control technologies, or the same technology used under. different conditions, will remove HAP in.
. different proportions with respect to the surrogate poliutant, then the surregate may not be used
unless there is'a mechanism to ensure that in each instance the individual target HAP itself will
be controlled at least to the degree that that HAP is controlled by the best performing source.
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.. ....._On.numerous occasions, the D.C. Circuit has specifically rejected EPA’'s ... .

attempt to sét floors at levels that it béliéved would “reflect What the agency
determines to be achievable throug_h the use of particular techn_ology.”_-' Cement
Kiln, 255 F.3d 855., 861 (“EPA may not deviate from section [1 12(d)(3)]’s
reqUirément that floors reﬂeci what the best performers are éctua/ly achie\)ing by
claiming‘that roois must be achievable by all sources using MACT technology.”)
(emphasis added). Whatever process a permitting agency uses to establish
MACT floors, it “must show n.<.)t only that it beliéve_s its metiiodology provides 'an'
accurate picture of the relevant sources’ actual performance, but also why its
methodology yields the required estimate.”® /d. at 862; see also Sierra Club v..
) EPA, 233 F.3d at 632 ("to comply with the statute, EPA’s method lof setti.ng‘
emission floors must reaéqneibly e'stimate.the performance of relevant best
performing plénts_”i. | _

| Significantly, when identifying a MACT floor for new units, the method of
- control that the reference unit e.mpioys isvent/'rel_y irrelevant. The actual
per_forménce of the best performing similar source (for each HAP) is the MACT
floor — whether that level of performance is achieved through use of emis_sibns ’
control equipment, vtiirc)ugh_ piocesé controls or cleaner.processes, through
' managémen_t Qf operating parameters, through use.of cleaner inputs or fuels, by

some other mechanism, or by some combination of measures. See Cement Kiin,

% In this respect, the permitting agency may not rely on permit limits as reflecting the MACT floor
unless it can affirmatively demonstrate that the relevant permit limits, in fact, reflect the emissions
control achieved in practice by the relevant best performing sources. Northeast Maryland Waste
Disposal Authority v. EPA, 358 F.3d 936, 953-54 (D.C. Cir. 2004) (citing Sierra Club v. EPA, 167
F.3d 658 (D.C.Cir.1999)). This requirement is a significant departure from BACT, where EPA
routinely relies on permit limits with no. demonstration that the permit limits reflect the best actual
performance. ‘ . ' )

67



_._2_55 F.3d.at 863.(“The statute_itself . . directs_ EPA to.consider factors suchas . -
‘process changes, substitution of materials or other modifications ... design, |
equipment, work practice 'or other operational standards . . [or] a combination
of above, suggesting that Congress itself recognized that ‘many factors .. affect
sources’ emissions” (internal citations omitted)) (quoting‘Slerra CIub_s Opening
Brief in Cement-Kil-n).29 | -

Indeed, the effectiveness of measures I_eading to superior erriissions -
performance_at the MACT f|oo.r reference facility need not' be quantified, or even
quantifiab|e.. See Cement Kiln, 255 F.l3d at 865. Once the best'peﬁorming
source has been ide.ntified for a particular poIIutarit, that soUrce’s actual level of
performance is the MACT floor even if the regulator cannot identify how t.he

_ source achieves its emissions cont'rol, and even if the source does not

' ihtentionally control emissions at all. See Sierra Club'v. EPA, 479 F.3d at 882-83
(D.C.Cir. 20t)7) (explaining that reliance on the actual perform.ance of the

_ 'relevant best performing source as the MACT floor “requires neither an

intentional action nor a deliberate strategy to reduce emissions”). In si‘rort ‘with
respect to MACT floors method of control and achievability at the proposed

facility as proposed are categorically irrelevant — if a proposed facility cannot.

% The Legislative History of the CAA Amendments of 1990 states: '
The technologies, practices or strategies whith are to be considered in setting emission -
standards under this subsection go beyond_the'traditional end-of-stack treatment or
abatement systems. The Administrator is to give priority to technologies or strategies
which reduce the amount of pollution generated through process changes or the
substitution of materials less hazardous.

S. Rep. No. 101-228, at 168. See also National Lime, 233 F.3d at 634.
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~achieve the idéntifiéd,. MACT limit, the proposed f_faci_li,t,y,_n_ot the MACT limit, must .
- change.*

- Finally, the quality of inputs and fuel may not serve as a justifiqation for
ignorihg a féCility as the best performing similar source. 'Inputs, including fuel
quality, are without question within the scopé of those measures that Congress
intended serces would use to comply with MACT requirements. Moreover, the
unavailability of comparable fuel§ or inputs is nof'a justification for:deviating from
the statutory.obligation to identify and irﬁpose MACT floor limits that reflect the
“actual perfo'rr'nénce of the best per'forming sifnilar source. See Sierra Club, 479‘
F. 3d at 882-83 (rejecting EPA’s reliahce on the' séme justifications.it offered in
Cerﬁent Kiln for deviating from the MACT floor requirem.er_ﬁs in the Aét, “l.e., a
Iabk of data to quantify the effects of non.-technology factors and a éoncern that
floors based on clean [inputs] wbuld be unachievable because of the inability of

 [sources] to switch [inputs]”).’ '

* As the D.C. Circuit has recognized, “section [112(d)(3)] provides that ‘the maximum degree of
‘reduction in emission that is deemed achievable . . . shali not be less stringent than’ what the
best-performing sources ‘achieve.’ Section 112(d)(3) therefore limits the scope of the word
‘achievable’ in section [112(d)(2)].” Cement Kiln, 255 F.3d at 861. See also Sierra Club v. EPA,
479 F.3d 875 (D.C. Cir. 2007) :
Flnally “similar source” for purposes of new EGU’s should be broadly construed — to do
otherwise would undermine the clear intent of Congress to emphasize process changes and
other emission control options not associated with end-of-stack controls. EPA has acknowledged
that “similar source” is a broader term than “source category,” explaining that it
“believes that because the Act specifically indicates that existing source MACT should be
determined from within the source category and does not make this distinction.for new
source MACT, that Congress intends for transfer technologies to be considered when
establishing the minimum criteria for new sources.
61 Fed. Reg. 68,384-385. This view'is consistent with Congressional intent for process changes,
substitution, and other non-technology controls to play a preferential role in reducing HAP. See
National Lime, 233 F.3d at 634 ("The technologies, practices or strategies which are to be
considered in setting emission standards under this subsection go beyond the traditional end-of-
the-stack treatment or abatement system. The Administrator.is to give priority to technologies or
strategies which reduce the amount of pollution generated through process changes or the
~ substitution of materials less hazardous. Pollution prevention is to be the preferred strategy
wherever possible.”(citing S. Rep No. 101-228, at 168)). Accordingly, it would be inconsistent
with the intent of the Act for a regulator to narrowly define the universe of sources that it
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....In short, it is clear.from the languag.e of the MAVCItprovi'sion_s,and _from_______
relevant case law, that the emissions control analysis under t_hi_s regulatory
program is different from and significantly more stringent than BACT._32 As
- discussed below, these differences have important impllications for the regulatory
process at issue in this case. |

D.. FDEP’s Failure to Consider the PSD Implications of Mandatory MACT
Review is Unreasonab/e and Unjustifiable

" FDEP cannot conduct a reasonably complete BACT analysis Without firet
‘(or simultaneously) performing a MA.CT.analysis. In this instance, FDEF’ not only
failed to. conddct a case-by-case MACT analysis, it failed to perform any analysis |
of what MACT would require and what implications MACT—related requirement_s_
wouild have on tne proposed facility’s ability to control PSD pollutants. The
" -agency simply issued the final PSD permit without making a smgle change from
the draft permit, entlrely ignoring the |nterven|ng imposition of the MACT
requirement and the potential impact of that requirement on emissions of PSD
' -polluta'nts. Moreover, FDEP did not respond to comments pointing out the
'importa.nce of considering the interactions between MACT and PSD (and the

BACT emission limits in particular). | |
| In the context of preconstruction review dnder tne PSD program, the

Clean Air Act specifically recognizes the significance of all preconstruction

considers to be “similar” to artificially exclude control options that are in fact contributing to the
superior emissions performance at the best performing sources. At minimum, with respect to
coal-fired EGUs, “similar source” should be understood to include all coal-based steam
9enerating units as EPA defines that term in its reguiations.

As the Board knows well, BACT expressly requires consideration of cost and other factors, and
contemplate limits that are tempered on a case-by-case basis to ensure availability, technological
feasibility, and practical and economic achievability of control measures that will allow the source
to meet the identified numerical emissions limitation. :
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_“requirements. Indeed, ',the_ESD ,p_ermitt'ing,.provisionsa,referance. MACT (both - ...
directly and indirectly) and provide a clear indication that Congress recognized
the collective significance of the various preconstruction permitting requirements,
and the potential for interaction betwéen'paralle_l anvalyses', especially MACT and

- BACT. Moreover, Florida regulation's require that the MACT determination be
made.in the context of the PSD perhitting process.

1. Section 165(a)(3) Contemplates Case by—case MACT as a PSD
Requirement

_ Congress identified the basic prohibitions of the PSD program and laid out
the various preconstruction obligations for new manr-éources of emi'ssibn_s.in-
‘section 165(a) of the Clean Air Act. Significantly, Congress made Compliance
with those preconstruction obligatio_ns a substantive component of PSD
requireménts. See 42 U.S.C. § 7475(a). In paﬁicular, this section states:

" No major emitting facility . . . may be constructed in any area to which this-

part applies unless . .. ‘ ' o
(3) the owner or operator of such facility demonstrates . . . that emissions
from construction or operation of such facility will not cause, or contribute
to, air pollution in excess of any . . . applicable em:ss:on standard or
standard of performance under th/s chapter
42U.S.C. § 7475(a) (emphasis added). That is, |n addition to the obllgatlon to
obtain a PSD permit (§165(a)(1)'), to meet specmc public pa_rt|C|pat|on
requirements (§165(a)(2)), to impose BACT (§165(a)(4)), and to conduct an
- analysis of air quality impacts (§165(a)(6)), the PSD proviSions themselves
require an applicant to “demonstrate” that it will meet case-by-case MACT
(§165(a)(3)). Thus, the Act incorporates compliance with 'case-byfcase MACT

into the core prohibition of the PSD provisions, indicating that these

preconstruction requirements are interrelated.
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_ Be_Q_aus_e.__é_casefp_ye'case MACT_“demons_traticzh__’" (p.ur,_s_uﬂa:r__lj.t_'to. section
112(g)) is subsumed as one of fhe PSD progrém’s émission limitation
réquiréments (through section 165(a)(3)), and because it is likely to have
'sighificant implicatioﬁs for the IéVeI of C_Cntrol échievable and appropriate under
ahother mandatory PSD emission control provision (BACT), it is unreasonable for
the MACT analysis to occur in isolation, as a separate and distinpt process after

the other PSD analysis has already reached its conclusion.

a. Section 169(3) Contemplates Cross-consideration of MACT in the
. BACT Analysis

The Clean Air Act specificélly refe‘rences fhé séction 112 MACT provisions
in the definition of BACT. After generally defining BACT, the Act s_t.ates:

In no évent'shall application of ‘best 'availlable control'technology’ resu'lt in n

emissions of any pollutants which will exceed the emissions allowed by

zgg‘applicable standard established purSuant to section . . . 112 of this
- 42 U.S.C. § 7-479(3). This language further demonstrates that Congres_s was
aware of _poss_ible. interactions between MACT and PSD review and explicitly
re'quiréd permitting\authbrities to take MACT into consideration wheh adopting
* PSD limits. | |

In effect, this prbviSion establishes MACT as the “floor” for BACT emission -
limits when fhe tWo programé target the same pollljtants (for example, when HAP
emission controls use a PSD pollutant as a surrogate). When MACT applies on
a case-by-case basis as a function of seption 112(g) and the MA'CT analysis has
yet to occur (as is thé case here),. it is imposéible to know What thé minimum

stringency of the BACT limit must be. As a result, it is unreasonable to finalize

the PSD permit in the absence of a case-by-case MACT analysis because that
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anélysi:s is essential to.a_mandator_y_,chp_onent_of. BACT (identification of ... .
minimum strihgenoy when MACT and BACT over|ap)

2. Florida Regulat/ons Require FDEP to Incorporate the MACT
Determination in the PSD Process

Florida regulat|ons adopt the EPA regulat|ons found at40 C.F. R Part 63, |
"Subpart B, governing section 112(g) determinations for major sources. See 62-
204.800(11)(d)2 F.A.C._ As explained .below,.however, the Florida regulatione ‘
include an important modific.ation of the federal regulations thatdemonstrates
unambiguously that the MACT determination must be tnade as a part of the_PSD |
ptocess ~ | | |
The federal regulatlons adopted by Florida require the pernnttlng agency
to prepare a ‘Notlce of MACT Approval,” WhICh is:
a document issued by a permitting authonty contalnlng all federally |
enforceable conditions necessary to enforce the application and operation
of MACT or other control technologies such that the MACT emission
Ilmltat|on IS met :
40CF. R. § 63.41. The Notice of MACT Approval must contaln MACT emission
I|m|tat|ons, as well as notlflcatlon, operation and malntenance, performance
testing, n'to'nitoringv, reporting and record keeping.requireme'nts.. 40 C.t:.R. §.
63.43_(_9)(1)&-(2). The permitting authority most offer an opportunity for‘public
-input on the Notice of MACT Approval,vwhich Florida replaoes with its own
'procedures See 40 C.F.R. §63. 43(h) 62-204. 800(11)(d)2 e F.AC.;62-210.350
F A.C. After the effective date of the Notice of MACT Approval, the provisions
' vcontalned therein are federally enforceable. 40 C.F.R. § 63.43(9)( ).
In adopting theee federal regulations, Florida e,xplicitly brought 'thle M_ACT

determination into the PSD process by stating,' “The ‘Notice of MACT Approval’

73



_as defined n 40 C.F.R. 63.41 shall be the air construction permit.” 62 _
204.800(1 1)(d)2.b F.A.C. Thus the air construction permit is the Notice of MACT .
Approval, so clearl.y,.that permit must contain any applicable MACT limits.

Florida regulations state further that “[t]he thice of MACT Approval shall

‘become effecti\)e upon issuance of the air construction bermit by the
Depa’r_trﬁent." 62-204.800(11)(d)2.f F.A.C. Thus, thé air construction permit,
which is the vehicle for the PSD ana|ys_ié_, must also include the MACT
| | determination. Under Florida law, therefore, thé MACT determination and PSD

h _analysis must propeed in tandem. | _

3. FDEP’s Féilure to Conduct a MACT Analysis Reg_uires_ a Réménd
The case-by-case MACT determination will unquestiona.b"ly_affect the

BACT analysis._ Each of these two regulatory programs is \ih‘herently téchnqlogy-
based,ﬁ and .tec_hhblpgy_—forcing in the broadest sense of that term,'potentially

affécting not'just add-on control technolo_gy, but procés_é techno|ogy,' raw inputs,_

fuél quality, fuel rhix, opérational parameters, wdrk practices, etc. Thus, the -
imp'act of one regulatory program on these “technology;’ choices for the prbject =
neéessarily will h'ave implications for what is ach'ie'vable or appropriate under the
other program. And because the analysis under the. MACT program is more rigid
than BACT, as desbribed above, MACT is |iké|y to drive at least some of thé
basic emission control options for the Seminole plént. Th_é fact that the:MACT_
program addresées HAP while PSD addresse_s non-HAP poliutants is ultimately
nbt parﬁcularly significant. P_errﬁitting agéncies a.Imost always elect t'o. use
éurrogate pollutants for. at least some HAP — and often those surrogates.include

pollutants that are actually regulated under the PSD program or that are subject
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to similar control strategies. ‘See__Sjer‘_r_a_,C_lub,_v. _EPA, 353 F.3d 976, 984 (2004)
(citing Natiena/ Lime, 2'3‘3 F.3d at 639) (addressing EPA’s use of P'M as a
s'urrogate .fo.r metal HAP).

As a.result, in drder' to rneet the stri.ct HAP-related emissions |
requirements, sources wilt most Iikely heed to rely on te.chno|ogies (broadly
eonstrued)‘ that are capable of reducing.both HAP and PSD pellutants, thus
creating the technical potential to achieve even greater PSD emissions
.reductions than would be required under the PSD program alone. For example, -
a given level of control mlght be considered not cost-effective under PSD
analysis alone, but may be enturely feasible when consrdered in the ||ght of the
case- by-case MACT requrrements That is, the level of emissions control that
represents the ‘greatest reduction achievable” for purposes of the PSD program
is likely to be directly affected by em_lsslons_-control measures that are requlred as
a. practical matter as a result of ca‘se-by-case_M_A_CT review.

 Nor is it sufficient te to assume that later-adopted MACT emission limits
can simply supersede the earlier PSD'Iimits. Because MACT does not
incorporate or reduire a broad review ofthe a'chievabil.ity of additional PSD
pollutant reductions |n light of the MACT-required technologies, the MACT
process in isolation will be insufficient to ensure that the apprOpriate level of PSD
p.o|Iutant control will be required |

At best FDEP s decision to perform the MACT and PSD analyses in
isolation mlght aIIow Cross- poII|nat|on to occur in’ onIy one d|rect|on (the PSD
analysrs might affect the MACT determinations but not vice yersa). This

approach is unlawful because MACT is set based on specific statutory
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'_._'_req'uir_e_'r_nen_ts, as_v_described above,-not.on-the basis of a»p[ee,)_(isting'_Bf\__CT
anaIyS|s or previously adopted PSD permit limits.
The only way to ensure that both MACT- and-PSD-related factors have
_ been fully accounted foris to conduct the two analyses in tandem. The Board |
must remand the permit'to FDEP to_cure this deficiency. |

4. FDEP Can Not Rescue This Perm/t by Promising to Reopen the Perm/t
Later

- The public notice opportunity in the MACT determination process will not
resolve the agency’s failure 'to perform necessary anainis in the PSD permitting
proceSs. Nor can a comment opportunity in an entirely different regullator'y
exercise cure FDEP's failure to provide the publi_c with an adequate
‘understanding of the basis for its_‘deCisionmaking here. FDEP .h'as'an
i_ndepend_ent obligation to complete this regulatory action in a rational and
reasonable manner, and cannot rely on its ability to potentia'lly reopen the permit
' later as an excuse to shirk that responsibility. 'FDEP must adequately juStify and
‘explain this permit decision on its own terms, on the record now, not later When
another analysis proves that it is substantively flawed. |

Aside from deprlvmg the public of the ab|||ty to meamngfully comment on
the agency's current PSD- related deC|S|onmak|ng, FDEP’s fanlure to perform any .
real evaluation of MACT, or the interaction between MACT and PSD, has denied
the permlt decisionmaker access to lnformatuon that is necessary for a reasoned
and well informed decision. For that reason anne FDEP |tself should be

seeking, in the wake of New Jersey v. EPA, to supplement the record for this
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‘permitting action, revisit the technical analysis, and provide a supplemental
_ (-:omfnent.'period_.. |
In su.m, bec_ausé FDEP has failed td provide the publlic (and the relevanf :

agency decisionmaker) with critical information nécessary to identify the”
appropriate level of control for PSD. pollutants, and denied the public a.
meaningful 6pporfuhity té consid.er'and comment on the agency’s analysis of the
" potential interadtions between MACT and PSD in t_his instance (which it has yet
| ,to‘ ev_en'conduct), at minimum the Boa’rd should remand the permit‘t'o wjth' |

_ inétrUctions to provide an adequate explanation of it_é de_cision' and allow the
_public an opportunity to comrhént on both the agency’é decision and its ,
underlying technical raﬁonale.— |

E. Policy Considerations Counsel In Favor of Cohduct)’ng the MACT and
BACT Analyses in Tandem

FDEP’s. refusal to coordinate MACT and PSD. reQier cannot be
understood as fuﬁhering a legitimate interest in avoiding some unreas_qnab’le
prerdice to the permit applicant. 'Seminole may not begin construction unless
and until. it obtains a final and effective MACT determinétion consistent with
- applicable regulations. S_ee 40 C.F.R. § 63.42-43 (providing' that construction
" may not begin until a source has a _final and effective ‘_MACT determjnation); 62- |
204.800(1 1)_(d)2 F.A.C. Inde‘éd, it would be unwise for Seminole to make any
irrevocable commitments of resources prior to the MACT analysis, as it will not
have‘a full understanding of the applicable emissions limitations and necessary |
emissions controls, process technologies, and other design and operationa|

parameters until that regulatory process reaches completion. According!y, a
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remand diectng FDEP to conduct the PSD and MACT evaluations in concer
~ would not materia.lly prejﬁdice t_he applicant. -

For the reasons give-n, FDEP’s permit decision is'based oh clear errors of
fact and law. To remedy these deficiencies,'FDEP must éonduct an additional
assessment, pfovide'the public an o'pportunity to comment, and re-issué the.
Final Permit only when and i;"it the Applicant has_adequately demonstfa_t_ed .that it |
- will comply wit.h.emiSSion limits that .fu.I[y and appropriatély account for the
combined obligatiohs of both MACT and PSD. Accordingly, the Board musf
remand the PSD permif to FDEP With instfuc_tions._ _cohduct'co—ext_ensive MACT-
ahd PSD assessments that rheariingfully and 'comprehensively account for .all.
material interactions be_twéen the twd prOgrams. ' |

| CONCLUSION

For the foregoing reasons tﬁe Board should review and remand the
Seminole PSD Permit to FDEP.
~ Dated: October 6.,>2008_ |

Respectfully submitted,

ELM Spoliy M.
Joanne Spalding -

Kristin Henry |

Sierra Club

85 Second Street, Second Floor
San Francisco, CA 94105
415-977-5725

fax: 415-977-5793
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Plant Site Certification proceeding, and also the filing of a Supplemental Joint Stipulation dated

. . 2007. Pursuant to Section 403.508(4), .F.S., the parties are Seminole Electric
Cooperative, Inc. (“Seminole” or “Applicant”), the Department of Environmental Protection
(“the Department” or “DEP”), the Florida Department of Community Affairs (“FDCA”), the
Florida Department of Transportation (“FDOT"”), the Sierra Club and the St. Johns River Water
Management District (“SJRWMD?”). No other person or agency filed a notice of intent to be a

party or a moﬁon to intervene under Section 403.508, F.S. The Joint Stipulation Between the

{ Deleted: s

matter and do not object to entry of a Final Order by the Department._The Supplemental Joint

Stipulation included proposed Findings of Fact and Conclusions of Law.

STATEMENT OF THE ISSUE

The issue to be decided in this proceeding is whether to approve certification in

accordance with the Florida Electrical Power Plant Siting Act, Sections 403.501, et seq., F.S.,



authorizing Seminole to construct and operate a new electrical generating unit at Seminole’s
existing Seminole Generating Station site (consisting of existing Units 1 and 2) in an

unincorporated area of Putnam County. No parties dispute or object to approval of certification

for the Project._ Pursuant to section 403.509(1), F.S.. the Department is to “act upon the

application by written order in accordance with the terms of the [PPSA] and the stipulation of

the parties in requesting cancellation of the certification hearing.”

PRELIMINARY STATEMENT

On March 9, 2006, Seminole filed a Site Certification Application (“’SCA”) to construct
and operate a new electrical power‘ plant unit (“Unit 3”) at the existing Seminole Generating
Station. (“SGS”) site in Putnam County, Florida. The existing site, which presently includes
Units 1 and 2 and directly associated facilities, is located approximately five miles north of the
city of Palatka.

The Department determined that Seminole’s SCA was complete on March 24, 2006. DEP
then issued a’Notice of Insufficiency on May 15, 2006. Seminole filed its Response to the

Department’s Notice of Insufficiency on May 30, 2006, and then submitted a Response to

- Sufficiency Request for Information on June 30, 2006. On July 26, 2006, the Department

determined that Seminole’s SCA was sufficient.

Pursuant to Section 403.507, F.S., several reviewing agencies submitted agency reports
and proposed Conditions of Certification on Seminole’s Unit 3 SCA. On November 9, 2006, the
Department issued its Staff Analysis Report (“SAR”), incorporating the reports and
recommendations of the reviewing agencies. In the SAR, the Department recommended
certification of the proposed Seminole Generating Station Unit 3, subject to a comprehensive set

of Conditions of Certification.



On June 1, 2006, a land use hearing was hgld fér the purposes of determining whether
Seminole’s Unft 3 project is consistent and in compliance with local land us.e plans apd zoning
ordinances of Putnam County. On August 31, 2006, the assigned Administrative Law Judge
entere;d a Recommended Order concluding that the Unit 3 project and site are consistent and in
compliance with Putnam County’s land use plans and zoning ordinances. On December 5, 2006,
the Siting Board unanimously approved a final order a&opting the Recommended Land Use
Order and finding the Unit 3 project to be consistent and in compliance with applicable land use
plans and zoning ordinances. The Siting Board’s Final -Order on Land U_se was signed by the
Governor and issued on Decembér 8,2006. |

Public notice of the filing of the Site Certification Application was published by the

Applicant in the Palatka Daily News on April 7, 2006, and by the Department on April 7, 2006,

in the Florida Administrative Weekly (“FAW”). Pursuant to Section 403.5115(1)(e), F.S., notice
of the certification hearing originally scheduled to begin on January 9, 2007, was published in

the Palatka Daily News on November 25, 2006, and by the Department in the FAW on

November 22, 2006. By Order of the Administrative Law Judge, dated January 8, 2007, the
certification hearing was rescheduled for March 15, 2007. That notice was published in the

Palatka Daily News on January 18, 2007.

On February 22, 2007, the Applicant, DEP, DCA, DOT, the Sierra Club, and the
SJIRWMD filed a Joint Stipulation Between the Parties addressing certification issues. In that
Stipulation, all parties agreed that Seminole’s Unit 3 project should be certified subject to the

Conditions of Certification included in the SAR.
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proceeding stipulate that there are no disputed issues of fact or law to be raised at the
certification hearing,” The Joint Stipulation Between the Parties of February 22, 2007 stipulated

that there are no disputed issues of fact or law to be raised at the certification hearing and

requested that jurisdiction be relinquished_to the Department for entry of a final order of

certification for the project. Sufficient time remained to publish public notices of the

cancellation of the hearing at least three days prior to the scheduled hearing date, as required
under Section 403.508(6)(a), Florida Statutes.

Pursuant to Section 403.508(6)(b), F.S., the Administrative Law Jﬁdge assigned by the
Division of Administrative Hearings timely issued an orde_r on February 23, 2007, granting the
parties’ request to cancel the ce&iﬁcation hearing. In accordance with section 403.508(6)(c),
E.S.. DEP published notice of cancellation of the certification hearing in the FAW on

, and the Applicant published a similar notice on [ ]_in the

Palatka [Florida] Daily News.

Under_section 403.508(6)(d)2., F.S., the “parties may submit proposed recommended

orders to the department no later than 10 days after the administrative law judge issues an order

relinquishing jurisdiction.” DEP and the applicant Seminole Electric Cooperative elected to

submit a proposed final order on March 4, 2007.

. Deleted: o

On_April 4. 2007, the Department entered an Order of Remand to the Division of . { Deleted:

as

Administrative Hearings for further proceedings or for submittal of a further stipulation of the

parties addressing the provisions of sections 403.509(3)(e), (f) and (g) F.S., in order to enter a

final order of certification by the Department.

On April , 2007, the parties filed with the Administrative Law Judge a Supplemental

Joint Stipulation following Remand pursuant to section 403.508(6.)(a), F.S. which adopts a joint
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| proposed final order of all of the parties addressing the issues in the department’s Order of

Remand as well as the other criteria contained in section 403.509(3), F.S.

No party to this proceeding is recommending denial of certification for the Unit 3 project
or changes to the Conditiohs of Certification presented in the Department’s SAR. The agency
~ parties agree that Seminole’s Site Certification Application,' as supplemented by Seminole’s
Sufficiency Responses filed on June 30, 2006, in conjunction with the agreed-upon Conditions of
Certiﬁcaﬁon, provide reasonable assurances that construction and operation of the proposed Unit

3 project will comply with all applicable agency standards_and meet the criteria for certification

under the PPSA. In a Settlement Agreement entered on January 7, 2007, the Sierra Club agreed
not to contest certification of Unit 3 under the Power Plant Siting Act in accordance with the
Cor.nditions of Certification in the SAR, and also agreed to the process resulting in the
cancellatién of the certification hearing and the Department issuing this Final Order pursuant to
Sections 403.508(6)(a) and 403.509(1)(a), F.S.

FINDINGS OF FACT

The Applicant e ___________________________________________________________

1. Seminole Electric Cooperative, Inc., is a non-profit generation and transmission
electric cooperative that generates and transm.its electric power for ten member cooperatives that
provide electricity in 46 of Florida’s 67 counties. Seminole was created in 1948 under the
federal Rural Electrification Act of 1936 to serve Florida’s electric cooperatives. Seminole and
the network of Florida electric cooperatives currently serve approximately 1.6 million
individuals.and businesses in two-thirds of the counties throughout Florida. (SCA, Exec.
Summary, p. 1; 1-1)

The Existing Seminole Generating Station Site
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© 2. Seminole Generating Station Units 1 and 2, in Putnam County, originally were
approved under the Florida Electric Power Plant Siting Act by the Govemor and Cabinet, sitting
as the Siting Board, in 1979. Both of thesé coal-fired units were in commercial operation by the
end of 1984. Seminole has undertaken several environmental improvements since the original
certification in 1979. For example, in 2000, at Seminole;’s request, the SGS Conditions of
Certification were modified to authorize Seminole to install an oxidation system.that converts the
output from the Flue Gas Desulfurization (“FGD”) air pollution control systems on Units 1 and 2
to gypsum that is reused for wallboa;d manufacturing, thereby eliminating the disposal of
hundreds of thousands of tons per }%ear of solid waste. Additional, recent improvements to Units
1 and 2 are described below in paragraph 8. (SCA, Exec. Summary, p. 1; Appendix 10.4.1)
3. The Seminole Generating Station site primarily is comprised of two parcels. Parcel
1 of the SGS Site is an approximately 1,917-acre tract of land. SGS Parcel 2 is approximately
4.5 acres in area, and it includes approximately 212 feet of frontage on the St. Johns River,
which serves as the northernmost boundary of a ‘sovereign submerged land lease from the State
of Florida to Seminole. SGS Parcel 2 is located soﬁth of County Road 209, and is the site of a
pump house that serves the Seminole Generating Station. Underground pipelines that provide
plant makeup water and discharge plant wastewater, and also electrical conduits to provide
electric power to the pump house, are located within an existing 100-foot wide privately granted
easement that connects SGS Parcel 1 and SGS Parcel 2. SGS Unit 3 is proposed to be located
within the southeastern portion of SGS Parcel 1. (SCA, p.2-1)
4. Existing Seminole Generating Station Units 1 and 2 are nominal 650 megawatt
(“MW?”) coal-fired electrical generating units. These units burn bituminous coal or a blend of
coal and petroleum coke up to a maximum of 30 percent petroleum coke. Currently, one train
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per day provides coal and petroleum coke for Units 1 and 2. Onsite coal and petroleum coke
storage is provided for .up to 45 to 60 days of fuel inventory. Coal and petroleum coke are
unloaded from rail cars and transported to Units 1 and 2 'on a covered conveyor system. The
existing units are equipped with electrostatic precipitators (“ESP”s) that remove fly ash from the
flue gas. Also, a flue gas desulfurization (“FGD”) system confains “wet scrubbers” that remove
sulfur dioxide (“SO2”) from the flue gas of Units 1 and 2. The FGD system produces a gypsum
that is used in the production of wallboard at a wallboard production facility at a site located
directly adjacent to the existing Units 1 and 2. Two natural draft cooling towers provide
offstream cooling for the existing units. Water for the existing units is supplied from the St.
Johns River and the Floridan Aquifer. Existing wastewaters from operation of Units 1 and 2 are
treated at the plant’s wastewater treatment facility and then combined with cooling tower
blowdown, treated sanitary wastewater, and other wastewaters for discharge to the St. Johns
River. (SCA, Section 2.1.2)

_ 5. The main entrance to the SGS site is located on U.S. Highway 17. Employees alsb
use a secondary entrance on County Road 209 West. U.S. Highway 17 is a four-laned divided
State highway under the jurisdiction of the Florida Department of Transportation. (SCA Section
22.8.2)

6. The land surrounding the existing SGS site is predominantly undeveloped land.
Adjoining land is used for agricultural purposes or forestry. The previously mentioned
wallboard manufacturing plant is located immediately adjacent to the SGS site on the northwest
boundary. Relatively low density residential housing occurs along the St. Johns River south of
the SGS site. The exisﬁng rail line enters the Seminole Generating Station site on its western
boundary parallel to U.S. Highway 17. (SCA Section 2.1.3) |
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7. The pattern of undeveloped land in the vicinity of the SGS site has been projected to

remain the same for the near future as evidenced by the County’s future land use map. These

maps depict the area as primarily agricultural except along the St. Johns River where scattered
residential use is found. (SCA Section 2.2.3)
Proposed Unit 3

8. _The proposed Seminole Generating Station Unit 3 consists of a nominal 750’
megawatt advanced supercritical pulverized coal unit utilizing state-of-the-art emission controls.
The term “supercritical” refers to higher steam operating pressures than conventional boiler
designs, achig:ving greater efficiency. By maximizing the mégawatt output per unit of fuel
consﬁmed, the air pollutant emissions per megawatt output are minimized. Unit 3 will utilize
modem burner technology to minimize generation of NQX, CO and VOC in the boiler. Also, an
SCR system will be used to remove approximately 90% of the NOx generated by Unit 3. An
electrostatic precipitator will collect and remove fine particles. A wet flue gas desulfurization
system will remove approximately 98% of the §ulfur dioxide while producing a commercial

grade gypsum to be used in the manufacture of wallboard. A wet ESP will also be used for

control of sulfuric acid mist and trace elements. The combined effect of the air emission conrrpl

technology proposed for Unit 3 is expected to remove approximately 90% of the mercury that

would otherwise be emitted by Unit 3. (SCA, Sections 3.1 and 3.4)

9. _The Seminole Unit 3 project will be‘located in Putnam County, which is designated

as an attainment area for all air pollutants. This designation indicates that Putnam County is in

compliance with the federal and state ambient air quality standards. (SCA, page 2-37)

10. In 2006, Seminole applied for and received from the Department a modification to

its existing Conditions of Certification and a corresponding air construction permit authorizing

v

.-1 Deleted: <#>In 2006, Seminole applied
“ | for and received from the Department a
modification to its existing Conditions of
Certification and a corresponding air
construction permit authorizing several
air pollution control upgrades and
efficiency improvements to Units 1 and 2,
including the following:q
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annual average NOx emission limitation
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<#>Installation of a urea-based selective
catalytic reduction (“SCR™) control
systems on Units 1 and 2, designed to be
capable of achieving substantial nitrogen
oxides (NOX) reductions (10 0.07
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<#>Upgrades to the flue gas
desulfurization systems for Units 1 and 2
to achieve up to 95% post-combustion
SO, removal efficiency.{
<#>Substantial reductions in mercury
emissions from Units 1 and 2 due to the
combined effect of the new SCRs and
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<#>An alkali injection air pollution
control system for Units 1 and 2 to
control for potential SO; formation by the
new SCR systems.§ ’

<#>A carbon burnout (CBO) system to
produce a final fly ash product that will
have substantially lower carbon and
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energy to improve the heat rate of Units 1
and 2. |

(SCA., pp. 34 to 3-6; SAR, Appendix A;
| DEP Order Modifying Conditions of
Certification, Case No. PA78-101)¢
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several air pollution control upgrades and efficiency improvements to Units 1 and 2. including

the following;

Installation_of low-nitrogen oxide (“NOx”) burners and modified overfire air

systems on Units | and 2, to meet an annual average NOx emission limitation of

0.46 1b/mmBtu, as applicable in 2008 pursuant to Title IV of the federal Clean Air

Act and corresponding state regulations.

Installation of a urea-based selective catalytic reduction (“SCR”) control systems

on Units 1 and 2, designed to be capable of achieving substantial nitrogen oxides

(NOx) reductions (to 0.07 Ib/mmBtu).

Upgrades to the flue gas desulfurization systems for Units 1 and 2 to achieve up

to 95% post-combustion SO, removal efficiency.

Substantial reductions in mercury emissions from Units | and 2 due to the

combined effect of the new SCRs and FGD upgrades.

An alkali injection air pollution _control system for Units 1 and 2 to control for

potential SO, formation by the new SCR systems.

A carbbn burnout (CBQO) system to produce a final fly ash product that will have

substantially lower carbon and ammonia levels, and therefore be suitable for

beneficial reuse, while also recovering energy to improve the heat rate of Units 1

and 2.

(SCA, pp. 3-4 to 3-6; SAR, Appendix A; DEP Order Modifving Conditions of Certification,

Case No. PA78-10))

Net Environmental Impacts




-

11. The Findings of Fact in the following paragraphs of this Final Order demonstrate

that Seminole’s Unit 3 project, through the use of reasonable and available methods, has

minimized potential adverse effects on human health, the environment, the ecology of the land

and wildlife, as well as state waters and aquatic wildlife.

Air Quality- - The Unit 3 project features very substantial reductions in facility-wide SO,, NOx,

sulfuric_acid mist, and mercury air emissions, and compliance with _applicable air quality

requirements. The proposed urea-based (as opposed to ammonia) SCR system will enhance

community safety.

Water Quality - - Elimination of several process water discharge streams will result in reductions

in mass loading of nutrients and several additional pollutants to the St. Johns River. Current

discharges of wastewater from Units | and 2 via groundwater percolation ponds will be

eliminated.

Water Conservation - - The combined Units 1-3 surface water intake, as proposed, will meet

consumptive use criteria, and will be lower than the applicability threshold of EPA’s Phase II

surface water intake rules. Enhanced on-site water reuse will result in no need to increase

current groundwater consumptive use levels.

Land Use - - Seminole’s proposed utilization of the existing SGS site and infrastructure is

environmentally beneficial. (SCA, Exec. Summary, p. 3)

Coal Combustion Product Reuse - - Reuse of FGD product, fly ash, and bottom ash will

minimize solid waste disposal.

Air Quality Review

12. The Department’s Division of Air Resource Management (DARM) conducted a
separate Prevention of Significant Deterioration (PSD) review for the Unit 3 Project. In it’s PSD

10

{ Formatted: Bullets and Numbering

{ Formatted: Bullets and Numbering ]




review DARM determined that the Unit 3 project will comply with all appropriate state and
federal air pollution regulations. (DEP SAR, p. 9)

13. The PSD regulations require that Best Available Control Technology (BACT) be
applied to control air emissions from sources such as Unit 3. The BACT requirements are
intended to insure that the air pollution_ control systems incorporated in the design of a proposed
facility reflect the latest in control technologies used in a particular industry. A decision on
BACT is based on balancing environmental benefits with energy, economic and other impacts.
(SCA, page 5-15)

14. A preliminary BACT determination was made by DARM setting air emission
limitations for the Unit 3 project for carbon monoxide (CQ), particulate matter (PM/PM10),
fluorides (HF) and volatile organic compounds (VOCs), which were determined to be the only

pollutants that will increase in amounts requiring such review. (SAR, Appendix A)

substantially reducing emissions of NOx, SO2, SAM, and mercury from Units 1, 2 and 3

combined. (SCA, page 3-6; Sufficiency Response, Section 1, Attachment 1-1; SAR, page 9)

determination that the Unit 3 Project will comply with all applicable state and federal air
pollution regulations. DARM determined that the maximum ground-level concentrations due to
PM10, NOx and CO emissions as a result of the Unit 3 Project are less than the significant
impact levels. DARM determined that maximum ground-level concentrations of SO2 predicted
to occur as a result of the Unit 3 project will be below the associated AAQS which are designed
to protect public health and welfare. Seminole conducted an air quality related values (AQRV)
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analysis for the nearest Class I air quaiity areas. This analysis indicated that no adverse impacts
on these areas are projected. A regional haze analysis was also performed using a long range
transport model to evaluate impacts on the PSD Class I areas. This analysis showed no
significant impacts on ﬁsibiliw in the Class 1 areas. (SCA Appendix 10.1.5; Sufficiency
Response, Section 1; SAR, page 14) Final agency action on Seminole’s separate PSD air permit
application pursuant to Section 403,087, F.S. and Rule 62-212, F.A.C. will be taken by the
Department pursuant to Section 403.509(3), F.S. (2005). The conditions of that permit will be
incorporated into the Conditions of Certification. (SAR, Appendix I)

17. On January 7. 2007, Seminole and the Sierra Club entered into a Sett]ement‘

Agreement resolving all issues raised or that could be raised by the Sierra Club under the Power

Plant Siting Act concerning SGS Unit 3. This Sierra Club/Seminole Settlement Agreement

includes these two provisions:

1. Seminole agrees to purchase and distribute
$200,000 worth of compact fluorescent light bulbs to its member
cooperatives for distribution to end users. Seminole agrees to
work with the Sierra Club on the procurement and distribution of
the compact fluorescent light bulbs, as well as the launching and
public _announcement of the compact fluorescent light bulb
program. Such purchase shall take place within 180 days after the
issuance of all approvals necessary to construct Unit 3 and the
distribution of the light bulbs will take promptly thereafter.

2. Seminole commits to use best efforts for
investigating additional renewable energy opportunities and
incentives which can be implemented by Seminole or by its
member electrical cooperatives that will further the use of
renewable energy in Florida and reduce the reliance on fossil fuels
for the production of electricity in the State. Seminole agrees to
help fund and assign a project manager to a series of workshops
and meetings with renewable energy experts and the public in
Florida to investigate options and to analyze the economic and
technical feasibility of renewable energy projects that Seminole
can implement in the future. This commitment includes but is not
limited to solar, wind, biomass co-firing at its power plants, and
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methane capture at the Putnam County Central Landfill. Seminole
also_commits to continue to develop and implement additional
programs that will result in offsets of emissions of greenhouse

gases.

18. On March 9, 2007, Seminolé and the Sierra Club entered into a second Settlement

Agreement, resolving all of the Sierra Club’s issues conceming issuance of the PSD Permit for

Unit 3. This second Sierra Club/Seminole Settlement Agreément requires significant, additional

air emission reduction at SGS, both facility-wide and at Unit 3. Combined with the air emission

reductions described above in Finding of Fact No. 15, with operation of Unit 3 there will be a

38% reduction below current SGS SO2 annual air emissions, 77% reduction below current NOx

annual emissions, 22% reduction below current annual emissions of sulphuric acid mist, and an

11% reduction below current annual emissions of mercury. With Unit 3, there will be a

reduction_in_SO, emissions of 11,174 TPY, a reduction in NOx emissions of 17,839 TPY, a

reduction in sulphuric acid mist of 464 TPY, and a reduction in mercury emissions of 14 lbs/vyr.

Moreover, the following was included in the second Sierra Club/Seminole Settlement

Agreement:

12. By September 1, 2007, Seminole agrees to publish a
Request for Proposal (RFP) soliciting bids for up to 100 MW of
renewable energy. which may include solar, wind. geothermal
and/or biomass. Seminole is committed to pursuing renewable
energy opportunities, and agrees to evaluate and implement, in
good faith, viable bids. In accordance with Seminole’s existing bid
evaluation policy. a viable bid is one that is reasonable based on an
analysis of technical, commercial and economic issues, including
reliability, fuel supply (as applicable), siting issues, transmission,
and financial viability of vendor, and whether the project is in the
best interest of Seminole and its members. If Seminole does not
receive viable bids in response to this RFP. Seminole will publish
another such RFP within eighteen months of the first. Seminole
will continue to actively pursue renewable energy opportunities,
and will evaluate and implement, in_good faith, viable bids in the
manner described above.
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Integration of Unit 3 to the Existing Site

19. The design of Unit 3 will maximize the co-use of existing site facilities to the
greatest extent possible. The existing plant systems that wil] also be used for Unit 3 include the
coal unloading and storage facilities, the coal pile runoff pond system, the process .wastewater
treatment system, surface water intake and discharge structures, the plant switchyard, entrance
road, the existing groundwater well system, fhe limestone storage system, the solid waste
disposal area, and the associated transmission lines. No new offsite transmission lines are
required for Unit 3. Also, existing warehouse, administrative, and mainfenance bﬁildings will
support Unit 3. The SGS Unit 3 power block will contain fuel bunkers, a boiler, steam turbine
generator, step-down transformers, pollution control equipment, water treatment équipment, ash
handling equipment, and related facilities. The existing fuel storage and handliﬁg area will be
expanded from approximately 60 acres to approximately 84 acres to support the new SGS Unit 3
facility. (SCA Sections 3.1 and 3.2)

20. Coal and petroleum coke will continue to be delivered by rail from the existing CSX
railroad line. Unit 3 will increase fuel deliveries to approximately 1.6 trains per day. A new
200,000 gallon fuel oil storage tank will be provided to supply fuel for the new Unit 3. Fuel oil
will be used for startup, flame stabilization, emergency reserve capacity and limited
supplemental load. The existing fuel oil unloading system will be used to fill the new fuel oil
tank. (SCA Sections 3.1; 3.3)

21_. A new mechanical draft cooliﬁg tower will be used to dissipate heat from the Unit 3
closed-cyéle condenser cooling and auxiliary cooling systems. Unit 3 will utilize water from the
St. Johns River and the Floridan Aquifer as water supply sources for plant operations. Surface
water wil] be withdrawn from the St. Johns River using the existing river water intake structure
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system with minor upgrades. This intake water will provide makeup water to the Unit 3 heat
dissipation system to replace water lost to evaporation, drift aqd blowdown. River w.ater will
also be used for plant service watér, including pump bearing cooling water, equipment
maintenance, cleaning and flushing, and area and floor washing. (SCA Section 3.5; 4.5)

22. The existing onsite domestic wastewater treatment system at the SGS site is
adequate to support the Unit 3 addition. To insure continued reliability, the existing system will
be replaced with a like-kind replacement. The existing onsite potable water systerﬁ will be
expanded to suppiy the additional 50 employees. (SCA Sections 3.5.2 to 3.5.3)

Water Quality Considerations

23. Unit 3 process wastewaters such as low volume wastes, coal runoff, bottom ash
collection systems, equipment cleaning, demineralization regeneration, pre-treatment backwash,
and FGD wash water will be collected and treated in the plant’s wastewater treatment facility.
Significantly, these treéted waste streams will not be discharged to surface water, as is currently
done for Units 1 and 2. Instead, with the build-out of Unit 3, the treated wastewater from all
three units will be routed to a new “zero liquid discharge” (ZLD) system. The ZLD system will
remove dissolved sélids from the Units 1, 2, and 3 wastewater, and condensate from the ZLD
system will be reused as makeup for the steam cycle for all three units. The waste con.centrate
from t.he ZLD system will be evaporated in a spray dryer, and the residue will be disposed in the
onsite landfill or off site in permitted landfills. With the addition of the ZLD system, the only
wastewater proposed to be discharged to the St. Johns River will be cooling tower blowdown
from Units 1, 2 and 3. The ZLD system will eliminate the exisﬁng discharges of several water
pollutants, including nitrogen, to the St. Johns River. (SCA Sections 3.5.4; 5.2.1; Appendix
10.1, Table 10.1.2-6)
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24, Because the combined maximum iqtake design capacity of Units 1, 2, and 3 will be
less than 50 MGD, the Seminole Generating Station is not subject to EPA’s Section 316(b)
intéke regulations. The through-screen velocity of the SGS intake will not exceed 0.5 feet per
second, thereby minimizing aﬁy potential for adverse impacts to aquatic life. (SCA, Sections

5.1.2.2, Appendix 10.1.1)

25. The Department’s Staff Ahalysis Report acknowledged that the ZLD system will”
result in reductions in mass pollutant loadings to the St. .Jo‘hns River and stated that based on
initial analysis, the requested mixing zones for cooling tower blowdown discharges will meet
applicable requirements. Final action on these surface water discharge issues will be addressed
in the Department’s final agency action in response to Seminole’s pending application for a
revision to the Seminole Generating Station National Pollutant Discharge Elimination System
(NPDES) permit. This is a separate permit to be issued by the Départment pursuant to Section
403.0885, F.S. and Rule 62-620, F.A.C. The conditions of that permit revision, when issued,
will be included in the Power Plant Siting Act Conditions of Certification for the Seminole

Generating Station. (SAR, p. 15)

Consumptive Water Use

-

26. The SGS Unit 3 project will implement recycling, reuse, and various conservation
practices in order to minimize water use requirements. Cooling water will be recycled in the
cooling towers before being discharged as blowdown to the river. The Flue Gas Desulfurization
(FGD) system will recycle water multiple times based on the amount 6f chlorides in the water.
Stormwater from the active landfill areas will be collected and used as makeup to the FGD

system. Boiler blowdown and air pre-heater wash will also be reused in the FGD system rather
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than being disposed of in percolation ponds. (éufﬁciency Response, Sections 8.3 and 8.4; SAR,
Appendix 1I-2).

2_7._Seminole demonstrated that the combined surface water withdrawal from Units 1, 2,
and 3 is insignificant relative to the flow rates in the St. Johns River. The proposed withdrawal
rate from all three units represents only 0.6 percent of the actual flow of thé St. Johns River, as
measured at the closest gauging station located at Buffalo Bluff near Sats_urha. Accordingly, the
SIRMWD concluded that impacts on the river are expected to be insignificant, and much less
than the naturél variations associated with tidal influences. For similar reasons, the SJRWMD
concluded that there would be no adverse impacts on wetlands adjacent to- the river. (SCA,
Section 5.3.1, Appendix 10.8; SAR, Appendix I1-3)

28. At the SGS site, potable and process water is supplied to the existing units from two
onsite production wells that withdraw groundwater from the Floridan Aquifer. Current annual
average daily withdrawal is authorized at 0.55 mgd. During the original licensing of Units 1 and
2, the impacts of this withdrawal were determined to be minor and to not cause an adverse

~ impact to offsite users. The Seminole Generating Station with Unit 3 will continue to utilize
water from the Floridan Aquifer. Significantly, Unit 3 will not require additional groundwater
greater than the existing consumptive use limitations in the current SGS conditions of
certification. Therefore, no new impacts to offsite users are anticipated beyond that already
authorized for the site. (SCA Section 5.3.2)

29._The onsite stormwater management system to handle site drainage for Unit 3 will be
designed and operated to meet all applicable local, regional, state and federal requirements.

(SCA, p. 3-4, Section 3.8, Appendix 10.9; Sufficiency Responses, Section 4.0)



30.
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acre parcel | area of the SGS site. During construction, heavily travelled areas wiil be stabilized
with limerock and other more lightly travelled areas ’will be seeded with grass to prevent erosion.
The primary access to Highway 17 at the plant entrance will be modified from two lanes to four
lanes at the béginning of the construction process to minimize traffic impacts onsite and on U.S.
Highway 17.. (SCA, Sections 3.2; 3.9.2; 4.1) No explosives for blasting will be used during
constructior; of Unit 3. Foundations required to support heavy loads, such as the boiler and air
pollution control equipment are expected to use mat foundations although pilings may be used to
support these faciiities. (SCA Section 4.1 1)

31
This will be accomplished using standard construction dewatering techniques in which well
points will be installed around the areas to be excavated, or excavations will be directly
dewatered by pumping. Discharges from dewatering will be routed to the onsite stormwater
detention ponds. Lowering the water table through dewatering allows for safe and efficient
excavation, construction and back filling of foundations, and other below grade facilities.
Dewatering is expected to last a total of 16 months. Limited impacts to groundwater will occur

and no offsite impacts to groundwater are anticipated from construction dewatering. (SCA

Section 4.1.1; Sufficiency Response 4.5; SAR, Appendix 11-2)

for the construction labor force. A licensed contractor will remove all sanitary sewage from
these facilities for disposal at an approved off site treatment facility. Potable water for
consumption during construction will be obtained from bottled potable water. (SCA Section

4.1.1)

Construction of the Unit 3 Project will affect a total of 228 acres within the 1917 |

Temporary dewatering activities may be required during construction of Unit 35

.,

\
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from Unit 3 will be reused to the
maximum extent feasible. Bottorm ash
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concrete block manufacturers. Fly ash
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5.4.1, 5.4.2; Sufficiency Response,
Section 3){
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Stormwater and Potential Wetland Impacts

33. The entire area within which construction at SGS Unit 3 will occur is located above
the 100-year flood plain. Project construction will not adversely impact site flood elevations on
adjacent areas and will not cause flooding on off site property. (SCA Section 4.1.3)

34. Construction activities will alter onsite runoff in several parts of the project area.
However, no adversf: effects are anticipated from this alteration. Surface water runoff from
active construction areas will be directed to properly sized and designed stormwater swales and
ponds that meet applicable agency standards. Due to the existing nature of the SGS site and the
proposed stormwater controls, adverse impacts to surrounding surface waters will not occur
during site preparation and construction. (SCA Sections 4.1.4; 4.2.1; Appendix 10.9; Sufficiency
Response Section 4.0) |

Additional Ecological Considerations

35. Construction of the Unit 3 project will require the temporary impact to 0.04 acres of
the river bank and river bottom for the cc;nsnucﬁon of a new 325 foot-long, 36-inch diameter
intake pipe. This new pipe will be adjacent to the existing intake pipeline, extending from the
existing river water pump house into the St. Johns River within the- existing submerged land
easement issued by the Board of Trustees of the Internal Improvement Trust Fund. At the
shoreline, to minimize turbidity, sheet piling will be installed around the excavation trench for
the pipeline in an area of approximately 10 feet by 30 feet. The trench will be backfilled and the
shoreline restored after construction. No adverse impacts to the St. Johns River are anticipated
as the result of the new intake pipe. (SCA Sections 4.2.1.1,4.2.1.2,4.3.1.2)

36. The power block and related facilities have been located to avoid wetland habitats
on the SGS site, with the exception of a 0.46-acre isolated shrub marsh wetland of low ecological
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value adjacent to the existing coal yard. Also, installation of a new pipeline and electrical duct
bank between the pump house and Unit 3, within the existing pipeline easement, will temporarily
imi)act a total of 0.47 acres of wetlands. The construction in these areas wil]' comply with
applicable state and local regulations. No significant adverse impacts to aquatic systems are
anticipated as a result of this construction. Disturbed wetland areas will be returned to their prior
condition after construction of the pipeline and duct bank. (SCA Séctions 42.1.1; 42.1.2;
43.1.2) |

37. Construction of the SGS Unit 3 power block and pollution control systems will be
located on cleared grassland and is not projected to result in any adverse ecological impacts.
(SCA Section 4.3.1.1) No changes of wildlife populations on adjacent properties are expected

-including listed species. Noise and lighting impacts are minimal and are not anticipated to deter
the continued use of undeveloped forest areas within the vicinity by listed species of wildlife.
(SCA Section 5.8.1)

38. The areas to be impacted by the Unit 3 project do not support any threatened or
endangered flora. No federally listed animal species occur in the areas to be impacted by Unit 3.
The state-listed gopher tortoise does occur within upland pine flatwoods proposed for
construction activities. The Florida Fish and Wildlife Conservation Commission (FWCC) lists
the gopher_ tortoise as a species of special concern. Impacts to the gopher tortoise will be
avoided or minimized through burrow avoidance, tortoise relocation or mitigation through
purchase of suitable gopher tortoise habitat offsite, in consultation with the FWCC. The
presence or absence of other_protected species, including the Eastern Indigo snake will be
verified during preclearing surveys of the area and standard protection measures. (SCA Section
43.1.3)
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Socioeconomic Considerations

39. The Unit 3 project’s con.sn'uction is expected to have a small demographic' impact on
the community surrounding the site. The Unit 3 construction work force is expected to average
approximately 600 employees over the fou_r year construction period. It is anticipated that onsite
construction activities will begin no later than the third quarter of 2008. Constructidn,is expected
to be completed no later than the third quarter of 2012. Peak construction is expected to occur in
mid-2010 with approximately 1500 workers on site. The majority of the construction workers are
expected to c.ommute to the site from within a commuting distance of up to sixty miles.
Contractors will be responsible for hiring the construction work force.

40. Construction of the Unit 3 is expected to have direct economic benefits, includingv
employment opportunities created by the construction. Direct benefits of plant construction v»;ill
also result froﬁ the purchase of materials and equipment from local suppliers and from
equipment purchased or leased within the state. A significant portion of these purchases will be
made in Putnam County and nearby counties. It is expected that a majority of the construction
wages paid during construction will be spent within Putnam County and the surrounding areas.
.These wages will create additional demands for goods and services. As this money is spent, it
will create a multiplier effect within the area, thereby generating economic activity, including
additional jobs and earnings. (SCA Sections 4.5.1; 7.1.1 and 7.1.2)
socioeconomic benefits to Putnam County and the surrounding area. Operation of the new Unit
3 is expected to add 50 new employees to supplement the existing work force of approximately
280 employees. In additibn, property tax revenues from the Seminole facility, including the Unit
3 project, paid to Putnam County and other governmental entities is estimated to be over $130
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ry

million for the first ten years of the life of the plant fo]l'owing construction. Because the
Seminole plant is largely self-sufficient; it will not require many public utilities or services that
residential and commercial development typically requires. The sum total of operating and
capital revenues ahd costs from the project to local government agencies is projected to be a
substantial net surplus to Putnam County. In addition to the local government fiscal benefits,
sales and o'tﬁer tax benefits will accrue to the state of Florida. In addition to the direct benefit of
the increased employment payroll, these direct earnings from plant operations will also generate
indirect eamnings benefits in the local economy due to the increase in the demand for goods and
services. (SCA Section 7.1)
Traffic Analvsis

42. Construction traffic will affect area roadways on a temporary basis during the”
construction period. The worst-case impact for construction traffic will occur during maximum
employment during the year 2010. A traffic impact analysis was conducted to determine impacts
during the period of the peak construction work force. This included calculations of the future
turning movements at intersections in the traffic study area. The intersection of U.S. Highway
17 and the plant entrance road requires signalization and widening to two approach lanes to
maintain acceptable levels of traffic service during construction of Unit 3. In addition, the site
entrance drive will be widened to providé two exit lanes, one for right turns and the other for left
tums onto U.S. Highway 17. (SCA Section 4.5.2; Sufficiency Resi;onse, Section 9) Project
traffic impa;:ts during operation of Unit 3 were also evaluated based on an increase of
employment of 50 employees. Total future traffic beginning in 2013, the first full year of Unit 3
operation, was evaluated. The evaluation identified the need for a signal at the U.S. Highway 17
and project entrance to insure acceptable levels of service with projected total traffic. The
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improvements proposed for Unit 3 construction will maintain an acceptable level of traffic
during plant construction and operation. (SCA Section 5.9; Sufficiency Response, Section 9)

Potential Noise Impact Analysis

43. A noise impact evaluation for the construction period was conducted to predict‘
ma7‘(imum noise levels produced by a combination of likely construction-related noise sources.
The predicted noise levels for construction are not. expected to adversely impact sensitive
receptors in the vicinity of the site. The actual or measured ,noise levels are expected to be lower
than those predicted due to the conservative nature of the analysis. When steam blows to clean
piping are conducted, which result in elevgted noise Ievelé for short durations, notification will
be made to areas expected to experience elevated noise levels. (SCA Section 4.5.5)

44. A noise impact assessment was also conducted for noise generated during operatioh
of the Unit 3 project. Noise impact modeling was performed using an environmental noise
propagation compufer program, to predict maximum noise levels produced during operation with
background noise levels. While there are no applicable federal or state noise standards, the Unit
3 project will comply with the sound level limits contained in the Puma_m County noise
ordinance. (SCA Section‘5.7).

Coal Combustion Products, Reuse, and Solid Waste

45. Coal combustion products from Unit 3 will be reused to the maximum extent

feasible. Bottom ash will continue to be sold to concrete and concrete block manufacturers. Fly

ash will be sold for reuse to the maximum extent feasible. Gypsum will be sold to the adjacent

wallboard manufacturing facility. The new ZLD system will produce a dry solid reject which

will be disposed in the onsite landfill or in an o_ff site permitted landfill. Any coal combustion

products not reused and miscellaneous plant waste will be managed onsite within the existing

23

_______ { Formatted: Bullets and Numberinﬂ

{ Formatted: Bullets and Numbering ]




landfill area or disposed off site in a permitted landfill. All new onsite landfill areas that receive

solid waste from Unit 3 will feature a double liner and leachate collection and removal system

installed to serve the Unit 3 waste. Any hazardous waste generated, such as spent solvents,

cleaning materials and other wastes, will be collected and managed in a permitted hazardous

waste storage facility in accordance with applicable regulations. No impacts are anticipated from

hazardous waste _generated from the operation of Unit 3. (SCA Sections 3.7; 5.4.1, 5.4.2;

Sufficiency Response, Section 3)

46. Solid waste generated during construction will be disposed of in accordance with

applicable rules and regulations. Construction and demolition wastes, such as scrap wood and

metal, will be transferred to a storage area on the site where it will be separated for salvage and

Typical municipal solid waste will be collected 'in appropriate waste_collection

recycling.

containers for disposal in an offsite approved location. All hazardous waste generated during

construction will be properly stored. transported and disposed of in accordance with applicable

regulations and the site hazardous waste management plan. Used oil from construction vehicles

and equipment will be collected by contractors in appropriate containers and transported off site.

(SCA Section 4.1.1) , ' ;
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affirmative determination of need for the Seminole Unit 3 Project. The PSC addressed the

criteria set forth in Section 403.519, F.S. The PSC determined that there is a need for the
proposed Unit 3 taking into account the need for electric system reliability and integrity. The
‘PSC found that without the addition of 750 megawatts from the Unit 3 project, Seminole will not
meet its 15 percent reserve margin criterion in the year 2012 and Seminole’s members and
customers will be faced with an unac.ceptably high risk of service interruptions. The PSC found
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. Air Quality- - Reductions in facility-
wide SO, NOx, sulfuric acid mist. and
mercury air emissions, and compliance
with applicable air quality requirements.
The proposed urea-based (as opposed to
ammonia) SCR system will enhance
community safety.§
Water Quality - - Elimination of several
process water discharge streams will
result in reductions in mass loading of
nutrients and several additional poitutants
to the St. Johns River. Mixing zones for
cooling tower blowdown discharges are
required only on account of the
concentration of river intake constwents.
Several proposed mixing zones wiil be
smaller than current mixing zones.
Current discharges of wastewater fom
Units | and 2 via groundwater
percolation ponds will be eliminared
Water Conservation - - The combimed
Units 1-3 surface water intake, as
proposed, will meet consumptive use
criteria, and will be lower than the
applicability threshold of EPA’s Phase I
surface water intake rules. Enhanced on-
site water reuse will result in no nesdto -
increase current groundwater
consumptive use levels.§

Coal Combustion Product Reuse - -
Reuse of FGD product, fly ash, and
bottom ash will minimize solid wase
disposal.q

Land Use - - Seminole’s proposed
utilization of the existing SGS site zad
infrastructure is environmentally

beneficial. (SCA, Exec. Summary. p. 3)§




that Seminole has chosen a proven generating technology and that Seminole has experience with
the construction and operation of pulverized coal units. The estimated costs for Unit 3 appeared
reasonable to the PSC. Therefore, the PSC found that Seminole’s Unit 3 project will contribute
to the provision of adequate electricity at a reasonable cost. The PSC also found that Seminole’s
Unit 3 project is the most cost-effective alternative available to Seminole. the PSC found that
there are no conservation measures reasonably available to Seminole that might mitigate the
need for the proposed power plant. (SAR, Appendix II-1, PSC Need Determination Order No.
PSC-06-0674-FOF-EC)

ency Positions

Generating Station Unit 3 Project.
Cooperative, Inc., as the applicant, agrees to abide by the conditions of certification, attached and
incorporated herein, the Department would recommend certification of the Seminole Generating
Station Unit 3.” (SAR, page 19)

49. The Florida Public Service Commission issued its order determining the need for the
Project. (SAR, Appendix II-1) That determination of need served as the PSC’s report to the
Department for the certification of the Project.

50._The Florida Fish and Wildlife Conservation Commission submitted a letter on
September 1, 2006 indicating that the Commission “does not object to certification of the Project
under the condition that if protected species...are impacted..., then the FWé shall be contacted
prior to taking any action related to those species.” (SAR, Appendix II-2)

51._The St. Johns River Water Management District submitted their agency report on

October 11, 2006. The STRWMD recommended approval of the Site Certification Application
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Agreement contains these two provisigns
in response to the Sierra Club’s concems
regarding emissions of greenhouse gases
from Unit 3:§

1. . Seminole aprees to purchase and
distribute $200,000 worth of compact
fluorescent light bulbs to its member
cooperatives for distribution to end users.
Club on the procurement and disuibution
of the compact fluorescent light buibs, as
weil as the launching and public
announcement of the compact fluorescent
light bulb program. Such purchase shall
take place within 180 days after the
issuance of all approvals necessarv to
construct Unit 3 and the distribution of
the light bulbs will take promptly
thereafter.y

2. . Seminole commits to use best erfforts
for investigating additional renewable
energy opportunities and incentives
which can be implemented by Seminole
or by its member electrical cooperatives
that will further the use of renewable
energy in Florida and reduce the reliance
on _fossil fuels for the production of
electricity in the State. Seminole agrees
to help fund and assign a project manager
to a series of workshops and meezags
with renewable energy expents ang the
public in Florida to investigate oprions
and to analyze the economic and
technical feasibility of renewable ezersy
projects that Seminole can implement in
the future. This commitment includes but
is_not limited to solar, wind, biomass co-
firing at its power plants, and methane
capture at the Pumam County Centrai
Landfill. Seminole also commits w0
continue to develop and implement
additional programs that will resuit n
offsets of emissions of greenhouse cases.q
Lis

i

Seminole has alreadv begun
implementing both of these conditons. ¢
<#>QOn March 9, 2007, Seminole asd the
Sierra Club entered into a second
Sentlement Agreement, resolvine ail of
the Sierra Cliab’s issues concemning
issuance of the PSD Pemmit for Unit 2.
This second Sierra Club/Seminole
Senlement Agreement requires
significant, additional air emission
reduction at SGS, both facility-wide and
at Unit 3. For example, Seminole
committed that with operation of Uan 3
there will be a 38% reduction below

current SGS SO2 air emissions, 77 __ 1)
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for SGS Unit 3 with a number of conditions of certification. That report concluded that the Unit
3 project met the STRWMD’s permitting requirements. (SAR, Appendix II-3)

52. On October 30, 2006, the Florida Department of Transportation submitted a revised
report recommending approval, subject to that Agency’s recommended conditions. (SAR,
Appendix II-4)

53. The Florida Department of State, Division of Historical Resources submitted a le.tter
on September 29, 2006 indicating that the Division had reviewed additiohal archaeological and
histori;:al survey of the site and concluded that no additional historic cultural resources existed

on the site for the Unit 3 project. (SAR, Appendix II-5)

54. The foregoing facts demonstrate that the Seminole Generating Station Unit 3 .~

project. has provided reasonable assurances that: operational safeguards are technically

sufficient for public welfare and protection; complies with applicable nonprocedural

'

requirements of the Agencies; is consistent with applicable local government comprehensive

plans and land development regulations; meets the electrical energy needs of the state in an

orderly and timely fashion: has effected a reasonable balance between the need for the facility

and potential air, water, and additional ecological factors; minimizes., through reasonable and

available methods, the adverse effects on human health, the environment, and ecology of the

land and waters and associated wildlife; and serves and protects the broad interest of the public.

CONCLUSIONS OF LAW

1. Pursuant to Section 403.509(1)(a), since the administrative law judge has granted

the request to cancel the certification hearing and relinquished jurisdiction to the Department of

the terms of the PPSA and the stipulation of the parties that no disputed issues of law or fact
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exist between them.. No site certification hearing was conducted, in accordance with Sections

403.508(6), 509(1)(a), and 403.5185, F.S.

2. In accordance with Chapter 403, Part II, F.S., and Chapter 62-1.7, F.A.C., proper
notice was accorded all persons, entities and parties entitled to such notice. All necessary and
required governmental agencies, as well as members of the public, either participated in or had
the opportunity to participate in the certification hearing. Reports and studies were issued by the
Department, the Florida Fish and Wildlife Conservation Commission, the St. Johns River Water
Management District, the Department of Transportation and the Department of State’s Division
of Historical Resources.

3. The Floﬁda Public Service Commission has issued its affirmative determination
that a need exists for the Unit 3 electrical generating facility and the electricity it will produce, in

accord with Section 403.519, F.S._The new Unit 3 is needed by 2012 to ensure a reliable and

cost-effective _electric _supply for the members of Seminole Electric Cooperative’s member

cooperatives in Florida.

4. Competent, substantial evidence of record demonstrates that Seminole Electric
Cooperative has met its burden of proof to demonstrate that the Seminole Generating Station

Unit 3 project meets the criteria for certification under the PPSA, as found in section 403.509(3).

E.S. (2006). Seminole has demonstrated that the safeguards for construction and operation of the

Unit 3 project are technically sufficient to protect the public welfare of the citizens of Florida, as

determination that the Unit 3 project will employ best available control technologies for control

of air emissions subject to the Department’s Prevention of Significant Deterioration (PSD)

permitting program. The additional air emissions controls on Units | and 2 at the SGS site will
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result in a decrease in emissions of SO2, NOx, sulfuric acid mist and mercury following the

addition of Unit 3. The use of a zero liquid discharge system with the commencement of Unit 3

will eliminate discharges of industrial wastewater, with only cooling water blowdown being

discharged to the St. Johns River, which will protect the water quality of the river. Reuse of coal

combustion products, including gypsum and flyash. in useful products will reduce the need for

onsite_or offsite disposal of such materials, thereby protecting groundwater from potential

impacts from such disposal. These methods are technically sufficient to protect the public

welfare of the citizens of Florida.

5. The Unit 3 project will comply with applicable nonprocedural requirements of the

agencies who have reviewed the project, as required by section 403.509(3)(b), F.S,. The

Department has determined initially that the Unit 3 project will employ the best available control

technologies for control of air emissions under the rules of the department’s PSD permitting

program. The Department has further reached a preliminary determination that the project will

not_cause or_contribute to exceedances of any ambient air quality standards that have been

adopted by the State of Florida for the\protection of thé public health, safety and welfare, and

will not cause an exceedance of any air quality requirements designed to protect Class I air

quality areas, such as National Parks and federally-designated wildemess areas.  All

requirements applicable to surface water discharges will be met. The withdrawals of water from

the St. Johns River and the Floridan aquifer will meet the consumptive use permitting criteria of

the St. Johns River Water Management District. The addition of tumn lanes and traffic lights at

the SGS site entrance will maintain traffic within acceptable and safe levels. No variances from

agency standards are required for the project. There are reasonable assurances that Unit 3 can be

operated and maintained in_accordance with this Final Order and the Department’s proposed
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Conditions of Certification, and that the Unit 3 project will comply with theAapplicable

nonprocedural requirements of all agencies.

6. In_accordance with section 403.509(3)(d), F.S.. the Florida Pubic Service

‘CQmmission has made its determination that the Unit 3 Project is needed by 2012 to meet the

energy needs of Florida in an orderly and timely fashion.

7. Pursuant to section 403.509(3)(e). F.S.. Seminole Electric’s , Unit 3 project .-

represents a reasonable balance between the need for the Unit 3 project, as determined by the

PSC and the jmpacts upon air and water qualit

natural resources of the state resulting from the construction and operation of the Unit 3 project. .-

The Public Service Commission has determined that the Unit 3 project is the most cost-effective

option available to Seminole to supply the additional electricity to be provided from the new

'Unit 3. The record evidence indicates that the Unit 3 project will result in minimal impact to the

state’s environment and natural resources. The Unit 3 project will also result in significant

reductions in existing environmental impacts from the SGS site, through the reduction of air

emissions from the two existing units and_the elimination of existing industrial wastewater

discharges to the St. Johns River. Seminole will be able to add the new Unit 3 while decreasing

emissions of SO2, NOx. sulfuric acid mist and mercury from the SGS site, thereby minimizing
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the effects of project-related air emissions on air quality, the environment, or wildlife. Use of the .-~

zero liquid discharge system to eliminate current and future discharges of industrial wastewater

streams from the three generating units at the SGS site will minimize impacts to the state’s

waters and their aquatic life as well as state water resources, including the St. Johns River.

Withdrawals of water from the St. Johns River will utilize an existing intake structure, and these

withdrawals will not have a significant adverse effect on the St. Johns River or its aquatic life.
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impacts to this species shall be minimized ‘through avoidance, relocation, jo a suitable offsite

gopher tortoise habitat, or mitigation in accordance with the FWCC’s regulations. Therefore,

the Unit 3 project represents a reasonable balance between the need for the electricity from the

new Unit 3 at the SGS site and the impacts on_air, water, wildlife and other natural resources

from the Project’s construction and operation.

8. In addition, the Unit 3 project will not conflict with the State Comprehensive Plan

or the local comprehensive plan for Putnam County, Florida, as required by section

403.509(3)(c), F.S,..

9. As required by section 403.509(3)(f), F.S..the Unit 3 project will minimize,

through the use of reasonable and available methods. the potential adverse effects of the Unit 3

project on human health, the environment, and the ecology of the land and its wildlife and the

ecology of state waters and their aquatic life. The record evidence indicates that the project will

have minimal effects on the human or natural environment. The use of an existing power plant

site and many of the existing onsite facilities minimizes the impacts that would result if the

project were undertaken at another location. There will be no increase in emissions of several

significant air pollutants including mercury with the addition of Unit 3. Best available control

technologies will be emploved on Unit 3 to further control air emissions. A new zero liquid

discharge system will be installed with Unit 3 to_eliminate current discharges of industrial

wastewaters from the SGS site. Air and water quality standards will be met by the project,

indicating that human health, the environment and wildlife will be protected from any such

impacts. Wetland impacts due to Unit 3 will be minimal, due in part to the extensive use of
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existing facilities on the SGS site. Water withdrawals will not have an adverse effect on the St.

Johns River or its aquatic life.

10. The Unit 3 project will serve and protect the broad interests of the public in

accordance with section 403.509(3)(g). F.S.. The public interest will be served, in part, as the

Unit 3 project will provide a reliable, cost-effective source of electricity to meet the growing

demands for electricity for the cooperative systems in Florida served by Seminole Electric. The

public interest will be protected in several ways. The electricity from Unit 3 will be supplied

using_a fuel-efficient electrical generating technology that minimizes impacts to air quality

through efficient fuel combustion and the use of demonstrated “best available™ air emissions

control technologies. in addition to the reductions of existing_air emissions from the SGS site.

The public interest in water quality is protected through the elimination of existing wastewater

discharges and the use of the lowest quality water available to meet the needs of Unit 3. Wildlife

resources will not be affected by air emissions, water use or discharges or plant construction.

- The addition of the new Unit 3 will also promote the public interest because it will have

significant direct and indirect economic benefits through the addition of new jobs during

construction and operation and will contribute to an expanded tax base for Putnam County to

support governmental services in that county and the State of Florida.,,

CONCLUSION

Having reviewed the matters of record and being otherwise duly advised, the Department

of Environmental Protection concludes that, if constructed and operated in accordance with the

et AR o L

requirements_of the act and will implement the stipulation of among the parties to this

proceeding, and therefore Seminole Electric Cooperative’s Unit 3 Project should be approved.
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THEREFORE IT IS ORDERED:

Site certification of Seminole Electric Cooperative, Inc.’s Seminole Generating Station
Unit 3, as described in the Site Certification Application and the record as a whole, is hereby
AP_PROVED.. The Project is subject to the Cond.itions of Certification, dated November 9, 2006
(SAR, Appendix I) which is attached (Exhibit A) and incorporated by reference herein.

NOTICE OF RIGHTS

Any party adversely affected by this Final Order has the right to seek judicial review of it
under Sec. 120.68, F.S. Judicial review must be sought by ﬁ.ling a notice of appeal under Rule
9.110, Florida Rules of Appellate Procedure, with the Clerk of the Department in the bfﬁce of
General Counsel, 3900 Commonwealth Boulevard, Mail Station 35, Tallahassee, Florida 32399-
3000, and by filing a copy of the notice of appeal éccompanied by the applicable filing fees with
the appropriate district court of appeal. The notice of appeal must be filed within 30 days after
this Final Order is filed with the Clerk of the Department.

DONE AND ORDERED this day of _ , 2007, in Tallahassee,

Leon County, Florida.

FLORIDA DEPARTMENT OF
ENVIRONMENTAL PROTECTION

MICHAEL SOLE, Secretary

3900 Commonwealth Bivd.
Tallahassee, FL. 3239903000

FILED on this date pursuant to §120.52
Florida Statutes, with the designated
Department clerk, receipt of which is
hereby acknowledged.
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that copies of the foregoing have been furnished to the following by

| hand delivery or ovemight delivery on this

day of . 2007:

Scott A. Goorland, Esq.

Senior Assistant General Counsel
Department of Environmental Protection
3900 Commonwealth Blvd., MS 35
Tallahassee, FL 32399-3000

James V. Antista, Esq.

Fish and Wildlife Conservation Commission
620 South Meridian Street

Tallahassee, FL. 32399-1600

Kelly A. Martinson, Esq.
Department of Community Affairs
2555 Shumard Oak Boulevard
Tallahassee, FL 32399-2100

Sheauching Yu, Esq.
Department of Transportation
Haydon Bumns Building

605 Suwannee Street, MS 58
Tallahassee, FL 32399-0450

Martha Carter Brown, Esq.

Florida Public Service Commission
Gerald Gunter Building

2540 Shumard Oak Blvd.
Tallahassee, FL 32399-0850

Gordon B. Johnston, Esq.
County Attorney '
601 Southeast 25" Avenue
Ocala, FL 34471

Mark Scruby, Esq.

Clay County Attorney

Post Office Box 1366

Green Cove Springs, FL 32043
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Vance W. Kidder, Esq.

St. Johns River Water Management District
4049 Reid Street

Palatka, FL 32177

Brian Teeple

Northeast Florida Regional Planning
Council

6850 Belfort Oaks Place

Jacksonville, FL 32216

Michael P. Halpin

Office of Siting Coordination .
Department of Environmental Protection
2600 Blair Stone Road

Tallahassee, FL 32399

Russell D. Castleberry, Esq.
Post Office Box 758
Palatka, FL 32178

Patrick Gilligan

Attorney for City of Ocala
1531 SE 36 Avenue
Qcala, FL 34471

Wayne Smith

Union County Board of County Comm.
15 Northeast First Street

Lake Butler, FL 32054

Ronald Williams

Columbia County Board of County Comm.
Post Office Drawer 1529

Lake City, FL 32058

Timothy Keyser, Esq.

Sierra Club

Post Office Box 62
Interlachen, FL 32148-0092




James S. Alves, Esq.

Douglas S. Roberts, Esq.

Hopping Green & Sams
- Post Office Box 6526
Tallahassee, FL 32314
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IN THE DISTRICT COURT OF APPEAL OF THE STATE OF FLORIDA

FIFTH DISTRICT DEPARTMENT OF '
PNVIRONMENTAL PROTECTION
SEMINOLE ELECTRIC COOPERATIVE, INC., _
ISEP 17 2007]
Appellant, .
V. ' Appellate Case No. 5D07S5006 COORDINATION
: - DOAH Case No. 06-0929EPP
STATE OF FLORIDA DEPARTMENT - DEP/OGC Case No. 06-0316
OF ENVIRONMENTAL PROTECTION,
Appellee.
/

DATE: September 15, 2007
| MEDIATION QUESTIONNAIRE*

This questionnaire is sent to obtain information for the Court’s use in determining
whether this case is appropriate for appellate mediation. Pursuant to administrative
order, copy enclosed, each party is ordered to file a completed questionnaire with
Penny H. Cooper, Court Mediation Coordinator, Fifth District Court of Appeal, 300
S. Beach St., Daytona Beach, FL 32114, within ten (10) days of the date of the
Court’'s acknowledgment of the notice of appeal with a copy served on opposing
counsel (except for the Confidential Statement Regarding Appropriateness of Appellate

Mediation, which is only to be filed with the Mediation Coordinator of the court).

FAILURE TO RETURN QUESTIONNAIRE AND
CONFIDENTIAL STATEMENT MAY RESULT IN
| SANCTIONS



Appellant's Counsel Appellee’s Counsel

Douglas S. Roberts Jack Chisolm

Florida Bar No. 0559466 Deputy General Counsel

James S. Alves Department of Environmental Protection
Florida Bar No. 0443750 3900 Commonwealth Blvd.

Hopping Green & Sams, P.A. Tallahassee, FL 32399-300

Post Office Box 6526 (850) 245-2275

Tallahassee, FL 32314 (850) 245-2302 (Fax)

(850) 222-7500 Jack.Chisolm@dep.state.fl.us
(850) 224-8551 (Fax) -
robertsd@hgslaw.com

NATURE OF THE CASE

Business Tort Contract >
Employment Family matter (with children issues)
Insurance Family matter (without children issues)
Real Estate Personal injury/wrongful death

X Other Administrative proceeding under Power Plant Siting Act, Chapter 403,

—_—

Partil, F.S.

ISSUES ON APPEAL (To be completed by Appellants/Cross-Appellants only):
Describe each expected issue on appeal as now known and the standard of review -
which will be applicable to each issue (completion of the questionnaire will not limit
issues which may be raised in the briefs).

Appellee exceeded its authority in denying approval of site certification (permit) for
Appellant’s electrical power plant. Appellee failed to enforce stipulation of parties that
there were no disputed issues of law or fact preventing final approval of the project. -
Standard of review: de novo.

MEDIATION
Was the case mediated at the trial level? Yes No x

Has the case been mediated since entry of the order appealed? Yes ___ No _x



- NOTICE -
You are hereby given an extension to file your directions to the clerk and court
reporter, upon your receipt of this form. If appellate mediation is ordered in this case,
you will be given an automatic extension of the deadlines for preparation of the
transcript, preparation of the record and filing of briefs, said time to run from the date
of the notification from the Court that mediation is ordered until 10 days after
mediation has concluded. [Mediation session has concluded with either an impasse or
full or partial settlement]. The court will send an Order Declining Referral To Mediation if
mediation is not ordered in this case. :
(It is the intention of the Court that the mediation process will not substantially slow
down the appellate process. However, the above extensions will give the parties the
opportunity to save the costs of the record and brief preparation, if mediation is
successful. Accordingly, additional extensions of deadlines pending mediation will
normally not be granted absent stipulation of the parties and court order).

Sepbwbr 1, 2007 W?%

Date: Douglas S. Roberts
James S. Alves
Hopping Green & Sams, P.A.
Post Office Box 6526
Tallahassee, FL 32314

Attorneys for:
Seminole Electric Cooperative, Inc.
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In Re: Seminole Electric Cooperative ) SITING COORDINATION
Seminole Generating Station Unit 3 ) DEP CASE NO. 06-0780

Power Plant Siting Application ) DOAH CASE NO. 06-0929EPP

No. PA 78-10A2. ) Fifth DCA Case No. 5D07-3005

)

DIRECTIONS TO THE CLERK

Pursuant to Rule 9.200(a)(1), Florida Rules of Appeliate Procedure (F.R.A.P.) Seminole
Electric Cooperative, Inc. (“Seminole”), by and through its undersigned counsel, hereby directs
.the Clerk to include the following documents and exhibits in the record on appeal in this case:

l. Tﬁe Appellant directs the Clerk to include all of the materials listed in Rule
9.200(a)(1), F.R.A.P. As the Appellant, Seminole is not seeking to excl.ude any portions of the
record in this proceeding.

2. Pursuant to Rule 9.200(d), forward the record to the Clerk of the Fifth District
Court of Appeal at the address below.

~Susan Wright, Clerk
Fifth District Court of Appeal

300 South Beach Street
Daytona Beach, FL 32114



Respectfully submitted this 10" day of September, 2007.

HOPPING GREEN & SAMS, P.A.
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STATE OF FLORIDA
DEPARTMENT OF ENVIRONMENTAL PROTECTION LJUN 28 2007

SITING COORDINATION

DEP CASE NO. 06-0780
DOAH CASE NO. 06-0929EPP

[n Re: Seminole Electric Cooperative)
Seminole Generating Station Unit 3
Power Plant Siting Application

No. PA 78-10A2.

R

SEMINOLE ELECTRIC COOPEliATIVE. INC.’S
RESPONSE TO DEP’S MOTION TO WITHDRAW STIPULATION

Seminole Electric Cooperative, Inc. (“Seminole”), pursuant to Rule 28-106.204, Florida
Administrative Code (“F.A.C.”) hereby responds to the Department of Environmental
Protection’s (“DEP”’) Motion to Withdraw Stipulation which was filed on June 19, 2007. In its
filing, DEP seeks to have the Joint Stipulation Between the Parties, filed on February 22, 2007,

! and based on a lack of such a Joint Stipulation, requests that

“deemed void or withdrawn,”
Seminole’s June 12, 2007 Motion to Relinquish Jurisdiction be denied and an administrative
hearing be conducted. In sum, DEP’s Motion should be denied for failure to provide a factual or
legal basis for withdrawal of the Joint Stipulation, and DEP’s failure to address its other
equivalent stipulations and filings in this proceeding. Regardless of the ruling on DEP’s Motion,
however, there continues to be no basis to conduct a hearing in this matter. _

In accordance with Section 403.508(6)(a), Florida Statutes (“F.S.”), DEP entered the
Joint Stipulation freely, knowingly and deliberately, stipulating with all parties that there are “no
disputed issues of fact” and “no disputed issues of law to be raised at the certification heén'ng”

“which was previously scheduled in this proceeding, and that they “do not object to the

certification of the project” or “the entry of a final order of certification for the Project by the

'DEP is presumably seeking only to have its inclusion in the Joint Stipulation withdrawn, since its Motion provides
no statement regarding conferring with any other party and does not purport to be on behalf of any other party.



Secretary.” Joint Stipulation, p. 7. DEP now argues that the Stipulation is “so deficient that it
should be deemed a nullity” and that new “facts” and pending policy formulation justify its
withdrawal.

Requirements for Stipulations under Section 403.508(6). F.S.

DEP’s argument that the Stipulation should have contained a recitation of “what the
agreed facts and law were” and “identify the fapts that were uncontested,” attempts to read into
the plain language of Section 403.508(6)(a), F.S., requirements that are simply not there. That
provision merely requires the parties to stipulate that “there are no disputed issues of fact or law
to be raised at the certification hearing.” Contrary to DEP’s assertions, there is no requirement
that the parties agree upon specific facts or state how those facts relate to the law, or address how
those facts result in issuance of certification in a stipulation entered under this statute. There is
"no provision found or cited by DEP in Section 403.508, or any other provision of the Power
Plant Siting Act (“PPSA”), that requires such a stipulation to identify specific facts or apply
those facts to the law before seeking cancellation of the site certification hearing. Rather,
pursuant to Section 403.508(6)(d)2., F.S., “parties may submit proposed recommended orders to
the Department no later than 10 days after the Administrative Law Judge issues an order
relinquishing jurisdiction” to assist the Secretary by providing proposed Findings of Fact and
Conclusions of Law. (emphasis added). Significantly, as described in Seminole’s June 19
Motion, DEP and Seminole jointly and voluntarily submitted such a Proposed Final Order to the
Secretary, wherein DEP expressly agreed to and included detailed Findings of Fact and
Conclusions of Law. .(See Notice of Filing Joint Proposed Final Order, dated March 5, 2007).

Accordingly, not only does Section 403.508(6)(a), F.S. not require the Stipulation to contain
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agreed upon facts or the application of those facts to the law, but DEP agreed to such details in
the Joint Proposed Final Order.

Ther_efore, far from being “so deficient,” the Stipulation entered into by all parties,
including DEP, on February 19, 2007 fully satisfied the legal requirements of Section
403.508(6)(a), F.S. The terms of this stipulation are neither “so vague as to be unenforceable”
nor “ant.icipate future agreement on critical issues” as DEP would now seek to have the statute
and the Stipulation require. All of the parties, including DEP, were simply following the process
created by the PPSA for situations where the parties have resolved any and all disputed issues.
This same process was followed by the parties and the ALJ in the Orlando Ultilities
Commission’s coal-fired IGCC project site certification proceeding. DOAH Case No. 06-
0735EPP. DEP fouhd this process, involving an equivalent stipulation of the parties, to be fully
accepfable when it entered a final order granting certification to the OUC coal ﬁred IGCC
project on December 8, 2006. DEP fails to explain why the same stipulation that it found to be
wholly ac;,ceptable for one site certification proceeding six months ago is not acceptable in this
site certification proceeding. Accordingly, the Joint Stipulation for Seminole’s Unit 3 Project
meets the requirements of the statute, reflects the unambiguous agreement of the parties to those
statutory requirements, and conforms to recent precedent.

Minimum Requirements to Withdraw from a Stipulation

As DEP admits in its Motion, the parties to litigation are bound by stipulations on matters

appropriate for such stipulations. Gunn Plumbing, Inc. v. Dania Bank, 252 So. 2d 1 (Fla. 1971)

(“A stipulation properly entered into and relating to a matter to which it is appropriate to
stipulate is binding upon the parties.” 252 So. 2d at 4). Further, a stipulation is not only binding

upon the parties, it is also binding upon trial and appellaté courts that review such stipulations,



and by extension, to DEP when acting in its judicial capacity in entering a final order in an

administrative proceeding such as this PPSA proceeding. McGoey v. State, 736 So. 2d 31 (Fla.

3’d. DCA 1999) (“When appropriately made, stipulations are binding not only upon the parties
but also upon the trial and appellate courts.”). Florida courts have also held that “it is well
settled that a stipulation entered into between parties in good faith and without fraud,
misrepresentation or mistake is binding on the parties and the court. . . . Unless grounds for
rescission or withdrawal are shown, the trial court is bound to strictly enforce the agreement

between the parties.” EGYB, Inc. v. First Union Nat’l Bank of Florida, 630 So.2d 1216, 1217

(Fla. 5™ DCA 1994). Beyond attempting to read new legal requirements into the Power Plant
Siting Act, DEP has offered no evidence or allegations that this Stipulation results from “fraud,
misrepresentation or mistake.”

Further, “if a party enters into an agreement, not as a result of a mistake of fact, but

merely due to a lack of full knowledge of the facts, caused by the parties’ failure to exercise due

diligence to ascertain them, there is no proper ground for relief.” Sunshine Utilities of Cent.

Florida, Inc. v. Florida Public Service Comm’n, 624 So. 2d 306, 310 (Fla. 1% DCA 1993)

(emphasis added). In Florida Independent Auto. Dealers Ass’n Helath and Welfare Ben. Plan v.

Fidelity Sec. Life Ins. Co., 636 So. 2d 37 (Fla. 5 DCA 1994), an insolvent insurance company

sought to be excused from a stipulation that its receiver had executed. The insurance company
based its request for relief from the stipulation on the receipt of erroneous information regarding
the validity of certain claims. However, the trial court, which was upheld by the appellate court
on this issue, found that the erroneous information was not the product of any fraud,
overreaching or misrepresentation. In fact, the receiver for the insolvent insurance company had

access to the correct information prior to entering into a stipulation. In those circumstances, the
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insurer was held to the terms of the stipulation due to its lack of due diligence in ascertaining the
actual facts. However, the stipulation in that case was voided for other procedural reasons.

In a similar vein, DEP argues that new intervening “facts” concerning the composition of
the Siting Board and the potential regulation of greenhouse gas emissions is information that was
not available to DEP at the time it entered into the Joint Stipulation. '2 To the contrary, as of
February 19, 2007, the date DEP signed the Joint Stipulation, it was common knowledge that a
new Governor and two new Cabinet members had taken office and therefore were new members
of the Siting Board. Similarly, the issue of greenhouse gases had been widely discussed both
among policymakers and the public for the past several years. Again, DEP accurately states that
it does not currently regulate greenhouse gas emissions, and at the time of signing the Joint
Stipulation was seeking legislative authority to develop an inventory of greenhouse gas
emissions in Florida. Further_, because DEP’s “new facts” were common knowledge, DEP has

not met the minimum requirements to obtain relief from a stipulation in the Sunshine Utilities

decision (624 So. 2d 306) -- that'is, that the facts were beyond knowledge by a reasonable
exercise of due diligence. Accordingly, DEP has not identified any new, mistaken or unknown
“facts” that woul(i allow DEP to withdraw from its Stipulation.

Further, allowing DEP to withdraw from its Stipulation at this date, and requiring a
certification hearing, would be highly prejudicial to Seminole. Specifically, the 2012 in-service

date determined necessary by the Public Service Commission could not be met if this proceeding

DEP’s Motion is also legally deficient, as the courts in both Gunn Plumbing (cited above)
and Fawaz v. Florida Polymers, 622 So. 2d 492, 495 (Fla. 1* DCA 1993) (and cases cited
therein) held that a motion seeking to withdraw from a stipulation must be supported by an
affidavit showing good cause, asserting that the stipulation was obtained by fraud,
misrepresentation or mistake of fact not ascertainable through an exercise of reasonable due
diligence. See also Curr v. Helene Transp. Corp., 287 So. 2d 695 (Fla. 3 DCA 1973). DEP has
offered no such affidavit showing good cause to relieve DEP of this Stipulation, rendering its
Motion to Withdraw Stipulation legally deficient and baseless.:




is subjected to months of additional pre-hearing, hearing and post-hearing processes, not to
mention potential appeals.
DEP’s Additional Stipulations and Filings
Significantly, DEP fails to acknowledge or address several other separate stipulations and
filings that DEP submitted into the record in this proceeding, each reflecting DEP’s belief that
there were no disputed issues of fact or law and that the Project should be certified because it met
the réquirements of the PPSA. For example, DEP stated its position in the Prehearing
Stipulation filed on January 4, 2007, as follows:
The Department of Environmental Protection has reviewed
Seminole’s application for site certification for the Seminole
Generating Station Unit 3 Project. It is the Department’s position
that Seminole’s application for site certification for the Project

should be granted in accordance with conditions of certification
proposed by the Department of Environmental Protection. The

proposed electrical generating facility meets all requirements of the
Florida Electrical Power Plant Siting Act, Section 403.501. et seq.

(emphasis added). DEP’s instant Motion fails to address these very substantial statements by
the bepartment acknowledging its belief that Seminole’s proposed power plant meets the
requirements for certification under the PPSA, and which fails to identify any disputed issues
of fact or law needing to be addressed at a hearing. Further, on January 8, 2007, DEP entered
into a Joint Motion of FDEP, Seminole Electric Cooperative and Sierra Club for a continuance
to allow time for cancellation of the previously-scheduled site certification hearing. That Joint
Motion acknov.vledged a resolution of outstanding issues between Seminole and the Sierra:
CluB, and stated that “Seminole, the Sierra Club and the Department [of Environmental
Protection] intent [sic] to pursue cancellation of the site certification hearing, pursuant to
Section 403.508(6), Fiorida Statutes.” Joint Motion at page 1. Further, paragraph 8 of this Joint

Motion states that “in light of the Settlement Agreement between the Sierra Club and Seminole,



the underéigned parties [which includes DEP] believe that there are no remaining disputed

2

issues of fact or law to be addressed at the site certification hearing in this matter.” Joint
Motion at page 3. The Joint Motion went on to say that “there is no longer a statutory
requiremenf to conduct a site certification hearing if there are no disputed issues of law or fact
exist [sic] among the parties to this site certification proceeding on Seminole’s Unit 3 Project.”
DEP also filed a Staff Analysis Report on November 9, 2006 and a Joint Proposed Final Order
on March 5, 2007, recommending certification of the Project and identifying no further issues
that should be considered at an administrative hearing. Accordingly, even if DEP were allowed
to withdraw from the Joint Stipulation dated February 19, 2007, DEP would still be bound by

its other stipulation and filings which it submitted into the record of this proceeding.

Consideration of Greenhouse Gas Emissions

Seminole is well aware of the issues related to emissions of greenhouse gases and
possible future regulation of such emissions. Seminole has already taken steps to mitigate the
emissions of such greenhouse gases, as it has acknowledged in this proceeding. This is
reflected, in part, in the Settlement Agreement between Seminole and the Sierra Club which
was attached to the Joint Motion of the parties dated January 8, 2007 and filed in this
proceeding. See paragraphs 1 and 2, found on page 2 of the Settlement Agreement attached to
that Joint Motion. Seminole committed to use its best efforts to investigate additional
renewable energy opportunities and incentives, as well as to continue to develop and implement
additional programs that will result in offsets of emissions of greenhouse gases. The issue of
CO2 cost was also addressed separately in the Public Service Commission’s (PSC) affirmative
need order for Seminole’s Unit 3 Project, dated August 7, 2006. At pages 5 and 7 of its Final

Order, the PSC discussed the economic evaluation of the Seminole Unit 3 Project based, in



part, on environmental costs from a future CO2 emission allowance program. The PSC’s final
need determination order is found in Appendix II-1 of the DEP’s Staff Analysis Report filed
with the Division on November 9, 2006. Thus, the issue of greenhouse gases has been
addressed in this proceeding; it is not a new issue that must now be addressed at DEP’s last
minute behest.

Seminole’s proposed new Unit 3 is also not avoiding or circumveﬁting any regulatory
requirements. To the contrary, DEP readily acknowledges in paragraph. 6 of its Motion that it
does not currently regulate emissions of carbon dioxide, and moreover, pursuant to Section
403.511(5)(a), F.S., of the Power Plant Siting Act, “an electrical power plant certified pursuant

to this act shall comply with rules adopted by the Department subsequent to the issuance of the

certification which prescribed new or stricter criteria, to the extent that the rules are applicable
to the electrical power plants. . .. [S]Jubsequently adopted rules which prescribe new or stricter

criteria shall operate as automatic modifications to certifications.” (emphasis added). Thus, if

the nascent greenhouse gas regulatory programs that are being considered by the federal and
state legislatures are adopted by the Florida Legislature, and when DEP adopts rules to
implement such legislation, the Seminole Unit 3 Project will be subject to those future
regulations. Accordingly, granting DEP’s Motion to Withdraw from the Stipulation will not
allow the Seminole Unit 3 Project to be subjected to more or less régulation; it is subject to
éxisting law, and will be subject to future laws.

Given the lack of any federal or state legislative directive or program to regulate
greenhouse gas emissions, DEP’s apparent approach to undertake such regulation on a case-by-
case basis, presently in the context of the certification of the Seminole Unit 3 Project, is improper ‘

under Florida’s Administrative Procedure Act (APA). As prescribed by Section 120.54(1)(a),



F.S., “[r]Julemaking is not a matter of agency discretion. Each agency statement defined as a rule
by s. 120.52 shall be adopted by the rulemaking procedure provided by [Section 120.54] as soon
as feasible and practicable.” Yet DEP’s premise for requesting a certification hearing in this
case (stated in paragraph 10 of its Motion) is that “greenhouse gases by utilities and other
producers of air pollution is an iésue for which state policy is currently being formulated” and
“should be considered in the context of this proceeding.” To the extent DEP is attempting to
develop statewide policy in the context of this certification proceeding, such action is prohibited
by the APA sections cited above, as well as Section 120.53, F.S. requiring specific statutory
authority to adopt a ruie. Mbredver, if DEP is attempting to develop incipient policy in this
proceeding (assuming, arguendo, clear legislative authority), requesting an administrative
hearing in this context essentially (and improperly) delegates its rulemaking authority to develop
such policy to the Siting'Board.

In addition to DEP not regulating carbon dioxide emissions, Governor Crist recently
vetoed CS/SB 7123, cited By DEP at paragraph 9 of its Motion for the proposition that the
“Florida Legislature passed legislation expressing concem over the impact of | greenhouse
gases,” including providing DEP authority to develop an inventory of greenhouse gas
emissions in Florida. It is significant that by this veto, the state of Florida has deferred
consideration of any state-wide legislatively-enacted regulatory program until at least the 2008
Legislative session. In the absence of any Florida legislation or rules on the subject of

greenhouse gases, it is unfathomable that any orderly development of public policy on

3§ 120.52(15) states in relevant part, “ ‘Rule’ means each agency statement of general applicability that implements,
interprets, or prescribes law or policy or describes the procedure or practice requirements of an agency and includes
any form which imposes any requirement or solicits any information not specifically required by statute or by an
existing rule.



greenhouse gases can be developed in a single site certification proceeding under the policy
formulation process that DEP is now proposing.

DEP’s Additional Issues That “Should be Considered”

In paragraph‘lS of its Motion, DEP for the first time identifies issues which it states
“should be considered in this proceeding.” Eight of the issﬁes relate to greenhouse gases and
comprise an unjustifiable attempt to ask additional “completeness” or “sufficiency” questiéns,
nearly a year late.* DEP determined that Seminole’s Site Certification Application was
complete on March 24, 2006. On May 15, 2006, DEP filed a Notice of Iﬁsufﬁéiency réquiring
Seminolé to respond to more than 75 questions and subparts from 10 separate agencies or
divisions; the issues DEPI now identifies were not included. Following Seminole’s response,
DEP formally determined that S'eminole’s application contained sufficient information on July
26, 2006. Further, DEP issued its Staff Analysis Report on November 9, 2006, and entered a
Prehearing Stipulation on January 4, 2007, identifying all issues about which DEP or any other
agency expressed concern, and its position on all issues, including a recommendation that the
certification should be granted. In neither document did DEP identify the issues it now raises
in paragraphs 15(a) through (j) of its Motion. Accordingly, not only is there no legal basis for
raising these issues, or a standard for considering them, DEP has repeatedly failed to identify
them in a timely manner, and thus should be precluded from raising them at this time.

In paragraph 15(J) of its Motion, DEP suggests that one of the issues to be considered at
a future administrative hearing is “whether additional conditions of certification can address

these concerns” related to greenhouse gas emissions. However, DEP’s own Rule 62-

4 Curiously, DEP has also raised mercury emissions as an issue needing further consideration, when there are
existing regulatory standards for such emissions and DEP has already thoroughly evaluated and stipulated to the
Seminole Unit 3 Project’s ability to comply with such requirements. In fact, the Project will result in a facility-wide
reduction in mercury emissions, and Unit 3 will be subject to a limit several times more stringent than required.
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17.133(6), F.A.C., provides that “any . . . proposed condition must cite the specific statutes,
rule, regulation, or ordinance as applicable which provides the substantive, nonprocedural legal
authority for the agéncy’s jurisdiction for the . . . proposed condition.” Given DEP.’s admission
that there are no applicable regulatory requirements for greenhouse gas emissions, it is
uncertain how DEP could propose any “additional conditions of certification” while complying
with its requirements to cite the specific authority for such conditions.

Importantly, the Order of Remand entered by the DEP Secretary on April 4, 2007,
makes no reference to greenhouse gas emissions as an issue that must be addressed as part of
the Secretary’s request for additional stipulations of the parties or as an issue that should be
raised at any future administrative proceedings. It is therefore uncertain what basis DEP now
has for suggesting that effects and controls of greenhouse gas emissions are issues that should
be considered in this proceeding under the Order of Remand. Rather than representing a
reasonable extension of the Order of Remand, it seems that DEP’s recitation of greenhouse gas
emission issues in its Motion to Withdraw Stipulation is offered more to infuse new issues into
this already-settled case than to shed any light on the issues that the Secretary requested be
addressed under the Order of Remand, or that the PPSA requires be addressed in a certiﬁcatiqn
proceeding.

Conclusion

For the foregoing reasons, Seminole Electric Cooperative requests that the ALJ deny
DEP’s Motion to Withdraw Stipulation. DEP must be held to the terms of its multiple
stipulations and filings that the Seminole Unit 3 Project meets the requirements for certification
under the PPSA and that no disputed issues of fact or law exist that warrant a hearing in this

proceeding. Accordingly, Seminole requests that the ALJ enter an order to relinquish

11



jurisdiction to DEP for entry of the final order in this proceeding, for the reasons stated in
Seminole’s Motion.

Counsel for Seminole is available for a hearing on these Motions if the ALJ believes it to
be helpful.

Respectfully submitted this 26th day of June, 2007.

HOPPING GREEN & SAMS, P.A.

/K#//e// A /”/ /hm//W/

James S. Alves

Fla. Bar No. 0443750
Robert A. Manning
Fla. Bar No. 0035173
Douglas S. Roberts
Fla. Bar No. 0559466
P.O. Box 6526
Tallahassee, FL 32314
(850) 222-7500

Attorneys for SEMINOLE ELECTRIC COOPERATIVE,
INC.
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that copies of the foregoing have been furnished to the following

by U.S. Mail on this 26" day of June, 2007:

Jack Chisholm, Esq. (e-mail)

Senior Assistant General Counsel
Department of Environmental Protection
3900 Commonwealth Blvd., MS 35
Tallahassee, FL 32399-3000

James V. Antista, Esq.

Fish and Wildlife Conservation Commission
620 South Meridian Street

Tallahassee, FL 32399-1600

Kelly A. Martinson, Esq.
Department of Community Affairs
2555 Shumard Oak Boulevard
Tallahassee, FL 32399-2100

Sheauching Yu, Esq.
Department of Transportation
Haydon Burns Building

605 Suwannee Street, MS 58
Tallahassee, FL 32399-0450

Martha Carter Brown, Esq.

Florida Public Service Commission
Gerald Gunter Building

2540 Shumard Oak Blvd.
Tallahassee, FL 32399-0850

Gordon B. Johnston, Esq.
County Attorney

601 Southeast 25 Avenue
Ocala, FL 34471

Mark Scruby, Esq.

Clay County Attorney

Post Office Box 1366

Green Cove Springs, FL 32043
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Attorney
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Vance W. Kidder, Esq.

St. Johns River Water Management Dlstnct
4049 Reid Street

Palatka, FL 32177

Brian Teeple

Northeast Fla. Regional Planning Council
6850 Belfort Oaks Place

Jacksonville, FL 32216

Michael P. Halpin

Office of Siting Coordination
Department of Environmental Protection
2600 Blair Stone Road

Tallahassee, FL 32399

Russell D. Castleberry, Esq.
Post Office Box 758
Palatka, FI. 32178

Patrick Gilligan

Attorney for City of Ocala
1531 SE 36 Avenue
Ocala, FL 34471

| Wayne Smith

Union County Board of County Comm.
15 Northeast First Street
Lake Butler, FL 32054

Ronald Williams

Columbia County Board of County Comm.
Post Office Drawer 1529

Lake City, FL 32058

Timothy Keyser, Esq.

Sierra Club

Post Office Box 62
Interlachen, FL 32148-0092

13



| DEPARTY
 ENMRONMgpCTVENT
THE STATE OF FLORIDA AL PRo
DIVISION OF ADMINISTRATIVE HEARINGS WUN 0 o

In Re: Seminole Electric Cooperative)

Seminole Generating Station Unit 3 )

Power Plant Siting Application ) DOAH CASE NO. 06-0929EPP

No. PA 78-10A2. ) '
)

FOURTH STATUS REPORT FOLLOWING ORDER OF REMAND

The undersignedlcounsel for the Florida Department of Environmental Protection (FDEP)
and Seminole Electric Cooperative, Inc., (Seminole) submit this status report following the Order
of Remand, cntered by the Secretary of the Department of Environmental Protection on April 4,
2007 and the earlier status reports dated Ap-ril 23, 2007, May 7, 2007, and May 21, 2007,
respectively. The Order of Remand directed that a further factual record be developed through
either administrative proceedings or submittal of a stipulation of the parties providing more
detailed findings related to the criteria lfor certification under section 403.509(3)(e),‘(t) and (g),
F.S. (2006). The earlier status reports indicated an additional status report would be provided by
May 30, 2007.

FDEP and Seminole have conferred and believe that it is possible to fulfill the Order of
Remand through a further stipulation of the parties. At this time, undersigned counsel do not
believe that further administrative hearings are required.

On May 25, 2007, counsel for Seminole circulated to all of the parties a draft
Supplemental Stipulation, responsive to the Order of Remand. To date, counsel for the
Department of Community Affairs and the St.Johns River Water Management District have
indicated their concurrence in this draft, and the Department of Transportation forwarded

two minor edits. The Department of Envirenmental Protection and the Sierra Club have



asked for additional time to consider the document. Counsel for FDEP has authorized counsel for
Serﬁinole to sign this Report on his behalf.

Accordingly, the undersigned counsel provide this status report and request that the
Administrative Law Judge allow for a further status report to be filed on or before June 13, 2007.

Respectfully submitted this 30th day May, 2007.

HOPPING GREEN & SAMS, P.A.

By: //ﬂm

Robert A. Manning
Fla. Bar No. 0035173
Douglas S. Roberts
Fla. Bar No. 0559466
P.O. Box 6526
Tallahassee, FL 32314
(850) 222-7500

Attomneys for
SEMINOLE ELECTRIC
COOPERATIVE, INC.

FLORIDA DEPARTMENT OF ENVIRONMENTAL PROTECTION

o Kital 4. M

Scott A. Goorland, Esq.

Senior Assistant General Counsel
Department of Environmental Protection
3900 Commonwealth Blvd., MS 35
Tallahassee, FL 32399-3000




CERTIFICATE OF SERVICE

[ HEREBY CERTIFY that copies of the foregoing have been furnished to the following
by hand delivery or overnight delivery on this 30th day of May, 2007:

Scott A. Goorland, Esq.

Secnior Assistant General Counsel
Department of Environmental Protection
3900 Commonwealth Blvd., MS 35
Tallahassee, FL 32399-3000

James V. Antista, Esq.

Fish and Wildlife Conservation Commmlon
620 South Meridian Street

Tallahassee, FL 32399-1600

Kelly A. Martinson, Esq.
Department of Community Affairs
2555 Shumard Oak Boulevard
Tallahassee, FL 32399-2100

Sheauching Yu, Esq.
Department of Transportation
Haydon Bums Building

605 Suwannee Street, MS 58
Tallahassee, FL 32399-0450

Martha Carter Brown, Esq.

Florida Public Service Commission
Gerald Gunter Building

2540 Shumard Oak Blvd.
Tallahassee, FL 32399-0850

Gordon B. Johnston, Esq.
County Attorney

601 Southeast 25" Avenue
Ocala, FL 34471

Mark Scruby, Esq.

Clay County Attorney

Post Office Box 1366

Green Cove Springs, FL 32043

Vance W. Kidder, Esq.

St. Johns River Water Management District
4049 Reid Street

Palatka, FL 32177

Brian Teeple

Northeast Florida Regional Planning Council
6850 Belfort Oaks Place

Jacksonville, FL. 32216

Michael P. Halpin

Office of Siting Coordination
Department of Environmental Protection
2600 Blair Stone Road

Tallahassee, FL 32399

Russell D. Castleberry, Esq.
Post Office Box 758
Palatka, FL 32178

Patrick Gilligan

Attorney for City of Ocala
1531 SE 36 Avenue
Ocala, FL 34471

Wayne Smith

Union County Board of County Comm.
15 Northeast First Street

Lake Butler, FL 32054

Ronald Williams

Columbia County Board of County Comm.
Post Office Drawer 1529

Lake City, FL 32058

Timothy Keyser, Esq.

Sierra Club

Post Office Box 62
Interlachen, FL 32148-0092

W%W///
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STATUS REPORT FOLLOWING ORDER OF REMAND

THE STATE OF FLORIDA 0 /,{;
DIVISION OF ADMINISTRATIVE HEARINGS 4/0‘? 2
In Re: Seminole Electric Cooperatlve) 4D pﬁ s
Seminole Generating Station Unit 3 ) /f/ ?/§’ D Or
Power Plant Siting Application - ) DOAH CASE NO. 06-0929EPP /7/,3/14’;9,4 77$/
No. PA 78-10A2. ) ' Q
)

The undersigned counsel for the Florida De_partmént of Environmental Protection (FDEP)

and Seminole Electric Cooperative, Inc., (Seminole) submit this status report following the Order

_of Remand, entered by the Secretary of the Department of Environmental Protection on April 4,

2007. The Order of Remand directed that a further factual record be developed through either -

administrative proceedings or submittal of a stipulation of the parties providing more detailed
findings related to the criteria for certification under section 403.509(3)(e), (f) and (g), F.S.
(2066).

FDEP and Seminole have conferred and believe that it is possible to fulfill the Order of
Remand through a further stipulation of the parties and the subAmittal of a revised Proposed Final
Order. Undersigned counsel do not believe that further administrative hearings are required at
this time.

Undersigned counsel are breparing further stipulations that will be circulated and
discussed among the seyeral parties to this proceeding. It is expected that this will require 7 to
10 days to complete tﬁcse discussions of the parties.

Accordingly, the undersigned counsel provide this statusA report and request that the
Administrative Law Judge provide an additional 14 days for the submittal Qf a further status

report on this matter.

~0
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Respectfully submitted thisZ SQQ day April, 2007.

Douglas S. Raberts

- Fla. Bar No. 0559466
P.O. Box 6526
Tallahassee, FL. 32314
(850) 222-7500

Attomeys for
- SEMINOLE ELECTRIC
COOQPERATIVE, INC.
FLORIDA DEPARTMENT OF ENVIRONMENTAL PROTECTION

By:

Scott A. Goorland, Esq.
Senjor Assistant General Counsel
Department of Enviroumental Protection
3900 Commonwealth Blvd., MS 35
Tallahassee, FL 32399-3000
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DEPARTMENT OF ENVIRONMENTAL PROTECTION’S

BOBWHITE-MANATEE 230 kV TRANSMISSION LINE PROJECT -
TRANSMISSION LINE SITING APPLICATION NO. TA 07-14

January 2, 2007
Japuary 9, 2007

January 10, 2007
January 17, 2007
January 23, 2007
February 1, 2007

February 8, 2007

February 21, 2007
February 22, 2007
February 26, 2007

March 8, 2007

March 15, 2007

March 25, 2007

8582452302

Jan 16 2007 13:37

DEP QGC:WASTE/AIR

PROPOSED SCHEDULE FOR

REVIEW OF SITE CERTIFICATION APPLICATION

FLORIDA POWER AND LIGHT

OGC CASE NO. 07-0026
DOAH CASE NO. 007-000105

Florida Power and Light (“FPL") files Site Certification Application
(“SCA™) for project with Department of Environmental Protection
(“DEP”) and all agencies.

DEP requests the appointment ofan Administrative Law Judge (ALT),

PAGE 83/84

files list of additional persons and agencies entitled ta notice and copies of
the application and amendments.

‘ALY appointed.

DEP files proposed schedule of dates for processing of application.
DEP and FPL publish notice of the filing of the SCA.
Agencies’ statements on completeness of the application due to DEP.,

DEP issues initial determination on completeness. (Schedule assumes

application is not complete at this point.)

Agencies issue preliminary statements of issues.

FPL to file response to DEP determination on completeness. FPL files

additional information in response to DEP determination on completeness,

(Schedule assumes FPL will file additional information.)

Deadline for holding of local government informational pubiic meetings.

Agencies file second statements on completeness based on additional

information submitted by FPL.

DEP issues second completeness determination, (Schedule assumes

application complete at this point. If a determination of incompleteness is
issued, then pursuant to Section 403.5066, F.S,, all time frames are tolled
until the application is determined complete.)

Deadline for DEP and FPL publish notice of the certification hearmg

before the administrative law judge.



) ] Jan 16 2007 13:38
__ _b1/16/2007 13:30 8502452302 - DEP 0GC:WASTE/AIR PAGE  04/04

April 2, 2007 Agencies file reports.

April 5, 2007 ~ Deadline for local governments to advise the ALY whether they wish to
: have a public hearing within their ¢county.

April 10,2007 ALJ schedules local components of the certification heﬁnng in each
county from which an applicable local government requested such a
hearing component.

April 16, 2007 Deadline for filing of altemnate corridor proposals.

April 23, 2007 FPL and DEP file acceptance or rejection of alternate corridors. (If
accepted, a revised processing schedule for processing the remainder of
the case shall be filed.)

Aprit 27,2007  DEP issues Project Analysis Report.

April 30, 2007 Deadline for filing of notices of intent to be a party or petition to
intervene.

. May 29-

June 1, 2007 Certification Hearing (local components of cemﬁcatlon hearing held in
: counties (if requested) per schedule set by ALJ).
(rb September 18, 2007 Anticipated date for hearing before Siting Board on certification.
(\M([\; lﬁSQ
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Chapter: 62-814
ELECTRIC AND MAGNETIC FIELDS
62-814.100 Intent, Findings, Basis of Standards, and Research Needs 1/7/1993

62-814.200 Electric and Magnetic Fields; Definitions 1/7/1993 é)/((.f:

62-814.300 General Technical Requirements 1/7/1993 W
62-814.310 Deviations from Standards and Criteria 1/7/1993 . D M Fj—'

62-814.400 General Standards 1/7/1993

62-814.450 Electric and Magnetic Field Standards 1/7/1993
62-814.460 Computation and Measurement Methodology 1/7/1993
62-814.470 Compliance Methodology 1/7/1993

62-814.480 Emergency Exemptions 1/7/1993

62-814.510 Monitoring and Reporting 1/7/1993

62-814.520 Compliance 1/7/1993

62-814.530 Time of Compliance 1/7/1993

62-814.900 Form and Instructions

62-814.100 Intent, Findings, Basis of Standards, and Research Needs.

(1) Intent. The intent and purpose of this chapter is to establish electric and magnetic field (EMF) standards for
60 hertz electrical transmission lines and substations rated at 69 kV or greater, to prescribe how compliance with
those standards shall be determined, and to establish rules for all electrical facilities, pursuant to Sections
403.061(30) and 403.523(1) and (14), F.S., relating to the protection of public health and welfare from such
electrical facilities.

(2) Findings. Based on the information available to the Department, the Department makes the following
general findings:

(2) The Department has reviewed the present scientific data on the potential for health effects of electric and
magnetic fields. The Department has also reviewed data on the existing or potential electric and magnetic field
levels near electrical transmission and distribution lines and substations in Florida. Although there is no conclusive
evidence that there is any danger or hazard to public health at the levels of existing 60 hertz electric and magnetic
fields found in Florida, there is evidence of biological effects and a potential for adverse health effects on the public.
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o ; requiring all new and modified
transmission lines and substations to meet standards which are achievable through the use of available EMF
reduction technology and measures, but in no case to allow any new or modified transmission line or substation,



under normal conditions, to cause electric or magnetic field strengths greater than the highest operating voltage and
the maximum current rating (MCR) values for existing transmission lines and substations.

(3) Basis of EMF Standards. .

(a) Electric Field Strength. The electric field strength standards in this rule are based on the avoidance of the
perception of an electric field at the edge of the right-of-way (ROW) or within a ROW; and on the reasonable
measures and status quo cap criteria stated under paragraph (2), Findings, above. Compliance with the National
Electrical Safety Code (NESC), which applies to all electrical transmission lines and substations within Florida
through rules administered by the Florida Public Service Commission (PSC), ensures that unsafe conditions will not
exist in the vicinity of these facilities, but compliance with that code does not ensure that a person will not
experience tingling sensation or mild, though harmless, shock within the ROW.

(b) Magnetic Field Strength. The magnetic field strength standards in this rule are based on the reasonable
measures and status quo cap criteria stated under paragraph (2), Findings, above.

(c) Both Field Strengths. For both electric and magnetic fields, the standards apply to the maximum field
strength that occurs, or is predicted to occur by the model prescribed in this rule (whichever is greater) under any
normal operating mode (all operating conditions except emergency load conditions). Under most normal load
conditions, the actual magnetic field strength at the edge of the ROW will be about one-half of the standards, which
are to be met at the facilities maximum current rating (MCR).

(54)_Categories_of Electrical Facilities. This chapter sets forth three categories of electrical facilities for
regulation in regards to the electric and magnetic fields associated with these facilities.”

(a) The first category is for existing electrical facilities on which construction was commenced prior to March
21, 1989, and new distribution lines. These facilities will be allowed to operate in accordance with subsection 62-
814.400(2), F.A.C. :

(b) The second category of electrical facilities is for those which were certified pursuant to Chapter 403, Part
Two, F.S., after April 15, 1988, but before March 21, 1989. These facilities will be subject to specific standards
moderated by the individual circumstances of the facility.

() The third category is for new transmission lines and substations the construction of which commenced after

March 21, 1989.

and welfare from electric and magnetic fields associated with electrical transmission lines, distribution lines and
substations. ' :

Specific Authority 403.061(7), 403.523(1) FS. Law Implemented 403.061(30), 403.523(14) FS. History-New 3-21-89, Amended
1-7-93, Formerly 17-274.100, 17-814.100.

62-814.200 Electric and Magnetic Fields; Definitions.
Words, terms and phrases used in this chapter, unless otherwise indicated, shall have the meaning set forth in the
Standards Dictionary of Electrical and Electronic Terms (ANSLIEEE Standards No. 100-1988) adopted by
reference in Rule 62-814.300, F.A.C. In addition, the following words or terms, when used in this chapter, shall
have the following indicated meanings: '

(1) “ANSI” means the American National Standards Institute.

(2) “Balanced Current” means currents in three-phase electrical systems which are equal in amplitude and
separated by a phase angle of 120 degrees. '

(3) “Balanced Voltage” means voltages in a three-phase system which are equal in amplitude and separated by a
phase angle of 120 degrees.

(4) “Commence Construction” means, as applied to the construction of a new transmission line, or new
substation supplied by a new transmission line, or new distribution line, that the facility owner has begun a
continuous program of actual on-site construction or physical modification of the electrical facility, to be completed
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within a reasonable period of time. _

(5) “Department” means the Florida Department of Environmental Protection.

(6) “Distribution Line” means a system of conductors used to transport electrical energy at voltages of less than
69'kV including service drops from transformers to residences or businesses.

(7) “Electrical Facility” means the components of an electrical transmission line, distribution line or substation
that produce or affect electric and magnetic fields.

(8) “Facility Owner” means an owner or operator of an electrical facility.

(9) “Gauss” means the unit of magnetic flux density that will induce an electromotive force of 1 x 10 to the -8
volt in each linear centimeter of a wire moving laterally with a speed of one centimeter per second at right angles to
the magnetic flux. :

_(10) “Hertz” means the unit of frequency of an electrical facility equivalent to a cycle per second.

(11) “Highest Operating Voltage” means the maximum voltage value set forth for a particular transmission line
on Table 1, ANSI C 84.1-1982, or ANSI C 92.2-1981, or the maximum operating voltage as established by the
facility owner.

(12) “IEEE” means the Institute of Electrical and Electronic Engineers.

(13) “Kilovolts/meter” means a unit of measurement of electric field strength generally measured at a point one
meter above the ground and expressed as kV/m.

(14) “Maximum Current Rating” or “MCR” means the maximum quantity of electric ‘current, expressed in
amperes, that can be continuously carried on the conductors of an electrical circuit as deterrnined by the facility
owner. .

(15) “Maximum Electric Field Strength” means the amplitude (Root Mean Square) of the electric field
produced by an electrical facility operating at the highest operating voltage expressed in kV/m at a height of one
meter above ground level.-

(16) “Maximum Magnetic Field” means the amplitude (Root Mean Square) of the magnetic flux density
produced by an electrical facility operating at MCR measured in Gauss one meter above the earth’s surface.

(17) “Minimum Conductor Height” means the minimum vertical distance from the earth’s surface to the
geometric center of the conductor or conductor bundle at MCR. :

(18) “Modified” as it relates to electrical facilities means a transmission line or substation that is altered or
upgraded to operate at a higher nominal voltage or current after March 21, 1989.

(19) “New Distribution Line” means a distribution line that commenced construction after March 21, 1989.

(20) “New Electrical Facility” means an electrical facility which commenced construction after March 21, 1989.

(21) “New Substation” means a substation that commenced construction after March 21, 1989, that is built to
connect new transmission lines of 69 kV or larger with other electrical facilities, or a substation into which a new
transmission line is buit. :

(22) “New Transmission Line” means a transmission line upon which construction commenced after March 21,
1989, or an existing transmission line which commences construction for the purpose of reinsulating to operate at a
higher nominal voltage or reconductoring to operate at a higher MCR after March 21, 1989. This does not include
transmission lines which are relocated or rebuilt unless such lines are modified. .This also does not include
conductors used to connect existing transmission lines to substations unless a new edge of right-of-way is created on
or immediately adjacent to private property.

(23) “NESC” means the National Electrical Safety Code.

(24) “Nominal Voltage” means the voltage classification as defined in Table 1, ANSI C 84.1-1982 or ANSI C
92.2-1981.

(25) “Residential, Commercial or Industrial Building” means a structure that persons use for their residence, for
commercial transactions, or for manufacturing a product. It includes structures used by providers of private and

. governmental services. It does not include buildings visited by people for short periods of time on a non-daily basis.

(26) “Right-of-Way” (ROW), as used herein, is a term intended to be used only for purposes of determining the
appropriate points for compliance with this rule, and not for the purpose of determining a legal interest in property.
“Right-of-way” means the area between two edges of ROW. Each edge of the ROW shall be identified as the



farthermost point located by application of the following methods:

(a) The boundary of land where the facility owner has a property interest, such as, but not limited to, an
easement, prescriptive easement, or fee simple title, and which is used or designated for construction, operation and
maintenance of transmission lines.

(b) In areas where the facility owner does not have a property interest in the land where the transmission line or
distribution line will be located, the ROW will be assumed to extend to the closer of:

1. The edge of the nearest residential, commercial or industrial building in existence prior to the date the

electrical facility commenced construction or obtained a permit, whichever is sooner; or

2. Fifty feet from the point beneath the conductor closest to the edge of the ROW being determined.

(¢) In areas where the transmission line or distribution line is adjacent to or within the property boundary of a
linear easement of a railroad, utility pipeline, communication line, or public utility linear facility, or public road or
canal, the ROW will be assumed to extend to the closer of:

1. The farthermost edge of the linear easement, or 50 feet from the point beneath the conductor closest to the
edge of the ROW being determined, whichever is farther; or

2. The edge of the nearest residential, commercial or industrial building in existence prior to the date the
electrical facility commenced construction or obtained a permit, whichever is sooner. OR

(d) In areas where the transmission line or distribution line is adjacent to or within property owned by federal,
state, regional or local governmental agencies, the ROW will be assumed to extend to the closer of:

1. The edge of the nearest residential, commercial or industrial building in existence prior to the date the
electrical facility commenced construction or obtained a permit, whichever is sooner; or

2. Fifty feet from the point beneath the conductor closest to the edge of the ROW being determined.

(27) “Secretary” means the Secretary of the Department of Environmental Protection.

(28) “Substation” means the electrical facility and related property used for the connection of transmission lines
or distribution lines to other such electrical facilities or electrical generating plants.

(29) “Transmission Line” means a system of conductors used to transport electrical energy at voltages of 69 kV
or greater.

Specific Authority 403.061(7), 403.523(1) FS. Law Implemented 403.061(30), 403.523(14) FS. History~New 3-21-89, Amended
1-7-93, Formerly 17-274.200, 17-814.200.

62-814.300 General Technical Requirements.

(1) The technical standards and criteria contained in the standard manuals and technical publications listed in
subsection (2) below are hereby incorporated by reference and shall be applied unless a deviation is approved, in
determining whether proposed new or modified electrical facilities comply with the provisions of this chapter.

(2) Standard Manuals and Publications.

(a) Standards Dictionary of Electrical and Electronic Terms (ANSI/IEEE Standards No. 100-1988). Copies are
available from the Institute of Electrical and Electronics Engineers, Inc., Service Center, 445 Hoes Lane,
Piscataway, NJ, 08854-4150, or (908) 981-1393. '

(b) Appendix E, ANSI C 84.1-1989. Copies are available from the American National Standards Institute
Service Center, 11 West 42nd Street, New York, NY 10036, or (212) 642-4900.

(c) IEEE Standard No. 644-1987. Copies are available from the Institute of Electrical and Electronics
Engineers, Inc., Service Center.

(d) ANSI C 92.2-1987. Copies are available from the American National Standards Institute Service Center, or
the Institute of Electrical and Electronics Engineers, Inc., Service Center.
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Specific Authority 403.061(7), 403.523(1) FS. Law Implemented 403.061(30), 403.523(14) FS. History—-New 3-21-89,
Amended 1-7-93, Formerly 17-274.300, Formerly 17-814.310.

62-814.310 Deviations from Standards and Criteria.

(1) Deviations from the standards and criteria contained in publications listed in subsection 62-814.300(2),
F.A.C,, above or equivalent methodology for the computation and measurement methodology referenced in Rule 62-
814.460, F.A.C., may be approved by the Department provided the applicant’s engineer’s report provides reasonable.
assurance that the proposed design, calculations or measurement methods will result in electrical facilities meeting
the requirements of this rule. ]

(2) The Department may approve deviations from the standards and criteria contained in the publications listed
in subsection 62-814.300(2), F.A.C., above or equivalent methodology for the computation or measurement of
electric and magnetic fields upon a finding that conformance to them will not result in noncompliance with the
remainder of this chapter or other rules of this Department in accordance with the following:

(a) The owner or operator of any electrical facility subject to the provisions of this section may request in
writing a determination by the Secretary or the Secretary’s designee that any requirement of Rule 62-814.300 or 62-
814.460, F.A.C,, relating to measurement or calculation of electric or magnetic fields, procedures, test equipment,
methodology, or test facilities shall not apply to such electrical facility, and shall request approval of alternate
standards or criteria. :

(b) The request shall set forth the following information, at a minimum:

1. Specific electrical facility for which an exception is required.

2. The specific provision(s) of Rule 62-814.300 or 62-814.460, F.A.C., from which an exception is sought.

3. The basis for the exception, including but not limited to any hardship which would result from compliance
with the provisions of Rule 62-814.300 or 62-814.460, F.A.C.

4. The alternate standard(s) or criteria for which approval is sought and a demonstration that such alternate
standard(s) or criteria shall be adequate to demonstrate compliance with the field strength standards contained in this
chapter.

(c) The Secretary or the Secretary’s designee shall specify by order each alternate standard or criteria approved
for an individual electrical facility in accordance with this section or shall issue an order denying the request for
approval. The Department’s order shall be the final agency action, reviewable in accordance with Section 120.57,
ES. ’

Specific Authority 403.061(7), 403.523(1) FS. Law Implemented 403.061(30), 403.523?14) FS. History-New 3-21-89, Amended
1-7-93, Formerly 17-274.301, 17-814.310.

62-814.400 General Standards. .

(1) No electrical facility, subject to the provisions of this chapter, shall be operated in such a way that it exceeds
the standards set forth in Rule 62-814.450, F.A.C., except as provided in Rule 62-814.480, F.A.C.

(2) All existing electrical facilities on which construction was commenced on or prior to March 21, 1989, and
all new distribution lines shall be allowed to operate at their maximum current ratings, highest operating voltage,
and emergency conditions, provided that such facilities comply with the National Electrical Safety Code (NESC) as
required by the Florida Public Service Commission.

(3) Except as otherwise provided in Rule 62-814.480, F.A.C., no facility owner shall operate a new transmission
line with a nominal voltage of 230 kV or greater above the highest operating voltage or MCR such that the standards
in Rule 62-814.450, F.A.C., are exceeded.

Specific Authority 403.061(7), 403.523(1) FS. Law Implemented 403.061(30), 403.523(14) FS. History—New 3-21-89, Amended
1-7-93, Formerly 17-274.400, 17-814.400.



62-814.450 Electric and Magnetic Field Standards.
(1) Existing electrical facilities for which construction was commenced on or prior to March 21, 1989
(Reserved).

(a) The maximum electric field at the edge of the transmission line ROW containing a 500 kV nominal voltage
or_less transmission line or at the property boundary of a new substation containing_ faciities operating at these

voltages shall not exceed 2.00 kV/m.
(b) _The maximum electric field at the edge of the transmission line ROW for a line with a nominal voltage

greater than 500 kV or at the property boundary of 2 new substation containing facilities operating at these voltages
shall not exceed 5.50 kV/m

constructed on ROWs existing on March 21, 1989, as identified below where the limit will be 250 milliGauss.
(h) The maximum magnetic field at the edge of the ROW for a transmission line with a nominal voltage greater

than 500 kV line or at the property boundary of a new substation containing facilities operating at these.voltages

shall not exceed 250 milliGauss.

substation to the Martin Generating Plant, and the Martin Generating Plant to the Midway substation, where the
facility owner has acquired, prior to March 21, 1989, a ROW sufficiently wide for two or more 500 kV transmission
lines and has constructed one or more 500 kV transmission lines on this ROW prior to March 21, 1989, the
maximum magnetic field at the edge of the ROW or property boundary of a new or modified substation shall not
exceed 250 milliGauss.

(32) New wansmission lines and substations. e
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] __Table of New Transmission Line and Substation Standards
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S=250 KV 2.00 KV/m & 150 milliGauss 2.00 KV/m & 150 milliGauss | 8 KV/m
S=500KV and > 250KV | 2.00 KV/m & 200 milliGauss* | 2.00 KV/m & 200 milliGauss | 10 KV/m k
2S00KV 5.50 KV/m & 250 milliGauss 5.50 KV/m & 250 milliGauss | 15 KV/m A

Specific Authority 403.061(7), 403.523(1) FS. Law Implemented 403.061(30), 403.523(14) FS. History—New 3-21-89, Amended
1-7-93, Formerly 17-274.450, 17-814.450.

62-814.460 Computation and Measurement Methodology.

(1) Computations to establish compliance with the standards set forth in Rule 62-814.450, F.A.C., shall be
performed by the use of the Bonneville Power Administration (BPA) Corona and Field Effects Program for
calculating electric and magnetic fields set forth in paragraphs 62-814.470(1) and (2), F.A.C., below. When electric
and magnetic field calculations are made using the BPA Corona and Field Effects Program, the following input data
will be used:

(a) Magnetic field calculations.

1. The MCR currents will be used.

2. The conductor will be at its minimum clearance to the earth.

3. Currents will be assumed to be balanced in phase and in magnitude with no zero-sequence current.

(b) Electric field calculations.

1. The highest operating voltage will be used.

2. The conductor will be at its minimum clearance to the earth or other conductor height, whichever produces
the highest electric field along the ROW.

' 3. Voltages will be assumed to be balanced in phase and in magnitude.

(c) Equivalent methodology. The Department and the facility owner may agree on substituting other equivalent
methodology to verify compliance, in accordance with Rule 62-814.310, F.A.C.

(2) On-site measurements of electric and magnetic fields, when made, shall be conducted in accordance with the
procedures set forth and with instruments conforming to and calibrated in accordance with the IEEE Standard No.
644-1987.

Specific Authority 403.061(7), 403.523(1) FS. Law Implemented 403.061(30), 403.523(14) FS. History-New 3-21-89, Amended
1-7-93, Formerly 17-274.460, 17-814.460.

62-814.470 Compliance Methodology.

(1) New Transmission Lines for Which Construction Was Commenced After March 21, 1989.

(a) Compliance with the electric field standards set forth in Rule 62-814.450, F.A.C., shall be determined by
calculations using the highest operating voltage for a new transmission line, together with parallel transmission lines
then existing in the ROW.

(b) Compliance with the magnetic field standard set forth in Rule 62-814.450, F.A.C,, shall be determined by
calculations at the MCR current for a new transmission line, together with parallel transmission lines then existing in
the ROW.

(c) Where calculations under this section indicate that operation of existing electncal facilities on an existing
ROW produces electric or magnetic fields at levels higher than the limits specified for new facilities in Rule 62-
814.450, F.A.C,, a new electrical facility may be constructed and operated on that existing ROW provided that the
new facility does not increase the electric or magnetic fields above the maximum field values created by the existing
line. Where calculations under this section indicate that the existing electrical facility produces field strengths less
than the limits in Rule 62-814.450, F.A.C., then the limits in Rule 62-814.450, F.A.C., shall apply.

(d) Measurements shall be made in conformance with the criteria of Rule 62-814.460, F.A.C., above.

(2) New Substations for Which Construction Was Commenced After March 21, 1989.
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(a) Compliance with the electric field standard set forth in Rule 62-814.450, F.A.C., shall be determined by
calculations using the highest operating voltages for the entering and exiting new transmission lines together with
existing transmission lines associated with the substation and shall be equal to the maximum edge of ROW electric
field of any new transmission line entering or exiting the substation property boundary calculated pursuant to
subsection (1).

(b) Compliance with the magnetic field standard set forth in Rule 62-814.450, F.A.C., shall be determined by
calculations using the MCR current of the entering and exiting new transmission lines together with existing
transmission lines associated with the substation and shall be equal to the maximum value of the edge of ROW
magnetic field of any new transmission line entering or exiting the substation property calculated pursuant to
subsection (1).

(3) Access. Department employees shall have access to all electrical facilities with reasonable notice to the
facility owner for the purpose of determining compliance in accordance with Section 403.091, F.S.

Specific Authority 403.061(7), 403..091, 403.523(1) FS. Law Implemented 403.061(30), 403.091, 403.523(14) FS. History—New
3-21-89, Amended [-7-93, Formerly 17-274.470, 17-814.470.

62-814.480 Emergency Exemptions.

An electrical facility that exceeds the maximum current rating (MCR) or highest operating voltage due to emergency
conditions is exempt from the provisions of Rule 62-814.450, F.A.C,, provided the facility owner exercises
reasonable practices to minimize the time the facility exceeds the MCR or highest operating voltage, and reports the
duration of the exceedance and reasons for the exceedance to the Department pursuant to subsection 62-814.510(2),
F.A.C. The Department may consult with the Florida Public Service Commission to verify any emergency
conditions. Emergency conditions mean conditions that cause the MCR or highest operating voltage to be exceeded
due to unexpected, unforeseen or unanticipated events such as, but not limited to, failure of generating or electrical
facilities due to natural or man-made causes beyond the control of the facility owner.

Specific Authority 403.061(7), 403.081, 403.523(1) FS. Law Implemented 403. 061(30) 403.523(14) FS. History—New 3-21-89,
Amended 1-7-93, Formerly 17-274.480, 17-814.480.

62-814.510 Monitoring and Reporting.

(1) Monitoring for compliance shall be accomplished by including devices for measuring and recording voltage
and current flow or their equivalent on all new 230 kV or greater transmission lines in accordance with this chapter.

(2) Reporting of exceedances of highest operating voltage or MCR on new 230 kV and greater transmission
lines shall be made when the standards of Rule 62-814.450, F.A.C., are exceeded, as determined pursuant to
paragraphs (a) and (b) below. Notification shall be made to the Department in writing within 30 days of the
determination of an exceedance.

(a) An exceedance of any of the standards of Rule 62-814.450, F.A.C., shall be considered a violation if the
average field strength exceeds the standard for a one-hour period.

(b) The one-hour average shall be based on no less than six readings per hour with at least one data scan per ten-
minute period.

(c) The data that is used to determine compliance with the standards of Rule 62-814.450, F.A.C., shall be stored
by the facility owner for a period of not less than one year.

Specific Authority 403.061(7), 403.523(1) FS. Law Implemented 403.061(30), 403.523(14) FS. History—New 3-21-89, Amended
1-7-93, Formerly 17-274.510, 17-814.510.



- 62-814.520 Compliance.

(1) No certification, as described in paragraph 2 of this section, for a new electncal facility may be issued unless
the applicant gives reasonable assurance that the standards of this rule and other rules of the Department will be
complied with.

(2) Any electrical facility owner seeking certification of an electrical facility under the provisions of the Florida

Electrical Power Plant Siting Act or the Transmission Line Siting Act, Chapter 403, Part II, F.S., after March 21,
1989, shall include in the application for certification sufficient information to demonstrate compliance with the
-standards of this rule. .
(3) Any facility owner seeking to construct a new transmission line of nominal voltage of 230 kV or larger or a
new substation served by transmission lines of 230 kV or larger, which is not subject to Chapter 403, Part II, F.S,,
. shall submit to the Department a completed DEP Form 62-814.900 at least 90 days prior to the start of construction.
The information on that form shall be of sufficient detail to show compliance with the standards of Rule 62-814.450,
F.A.C,, and shall be certified by an engineer practicing in Florida and regulated by Chapter 471, F.S. Any facility
owner seeking a permit subject to the provisions of Chapter 62-312, F.A.C., for new 230 kV or larger transmission
lines shall include a completed DEP Form 62-814.900 from an engineer practicing in Florida and regulated by
Chapter 471, F.S., with the other applicable application forms.
(4) On or before March 31 of each year, any facility owner that placed in operation, during the preceding
calendar year, a transmission line of nominal voltage less than 230 kV or a new substation serving new transmission
lines of less than 230 kV, shall submit to the Department a statement and a completed DEP Form 62-814.900 from

an engineer practicing in Florida and regulated by Chapter 471, F.S., verifying that the electrical facility complies’

with the criteria set forth in Rules 62-814.400 and 62-814.450, F.A.C.

Specific Authority 403.061(7), 403.523(1) FS. Law Implemented 403.061(30), 403.0877, 403.523(14) FS. History-New 3-21-89,
Amended 1-7-93, Formerly 17-274.520, 17-814.520.

62-814.530 Time of Compliance.

(1) A facility owner shall take immediate action after discovery of an exceedance to bring the facility into
compliance with the requirements of Rule 62-814.450, F.A.C., unless a specific provision of this chapter authorizes
a longer period of time.

(2) Failure by a facility owner to comply with the requirements of this chapter, or any condmons of certification
or variance authorized under Sections 403.511, or 403.531, F.S., shall be a violation of this chapter and shall subject
that facility owner to enforcement action under Chapter 403, F.S.

Specific Authorit;v 403.061(7), (30),.403.161, 403.523(1) FS. Law Implemented 403.061(30), 403.523(14) FS. History—New [-7-
93, Formerly 17-274.530, 17-814.530.

62-814.900 Form and Instructions.
The form and instructions used by the Department under Rule Chapter 62-814, F.A.C., are adopted and incorporated
by reference in this section. The form is listed by rule number, which is the same as the form number. Its title is
“Report on Compliance with Electric and Magnetic Field (EMF) Standards,” effective January 7, 1993. Copies of
the form may be obtained by writing to the Administrator, Siting Coordination Office, Department of Environmental
Protection, 2600 Blair Stone Road ailstop 48, Tallahassee, Florida 32399-2400.

Specific Authority 403.061(7), 403. 523(1) FS. Law Implemented 403.061(30), 403.523(14) FS. History—New 1-7-93, Formerly
17-274.901, 17-814.900.
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PERMITTEE

Seminole Electric Cooperative, Inc. ' Air Permit No. 1070025-004-AC
16313 North Dale Mabry Highway Seminole Generating Station
Tampa, FL 33618 Units 1-2 Pollution Controls Upgrade
: Facility ID No. 1070025
Authorized Representative: _ SIC No. 4911
James R. Frauen, Project Director : .| Permit Expires: December 31, 2009
PROJECT AND LOCATION

This permit authorizes the construction and/or upgrade of pollution control equipment for Units 1 and 2 at the
existing Seminole Generating Station, which is located at 890 North U.S. Highway 17, nerth of Palatka, in
Putnam County, Florida. The map coordinates are: Zone 17; 438.80 km East; and 3289.20 km North.

STATEMENT OF BASIS

This air pollution construction permit is issued under the provisions of Chapter 403, F.S., and Chapters 62-4,
62-204, 62-210, 62-212, 62-296, and 62-297, F.A.C. The permittee is authorized to install the proposed
equipment in accordance with the conditions of this permit and as described in the application, approved
drawings, plans, and other documents on file with the Department. This air construction permit supplements all
other valid air construction and operation permits.

CONTENTS

Section 1. General Information .

Section 2. Administrative Requirements
Section 3. Emissions Units Specific Conditions
Section 4. Appendices

Joseph Kahn, P.E., Acting Director (Date)
Division of Air Resource Management



SECTION 1. GENERAL INFORMATION

FACILITY AND PROJECT DESCRIPTION

The existing Seminole Generating Station (SGS) consists of two 714.6 megawatt, electric, coal fired steam
electric generators; a coal handling and storage system; a limestone unloading, handling and storage system;
and a flue gas desulphurization (FGD) sludge stabilization system.

This project includes the replacement of the low NOy burners; the addition of SCRs, an alkali injection system
and carbon burnout (CBO); and improvements to the existing FGD system and steam turbines. The following
units are affected by this air construction permit:

%NNIﬁS;%N SYSTEM EMISSION UNIT DESCRIPTION
001 Steam Generation SGS (Existing) Unit 1 upgraded to 735.9 MW
002 Steam Generation SGS (Existing) Unit 2 upgra'ded to 735.9 MW .
009 Materials Handling Carbon Burn-Out (CBO™) Feed Fly Ash Silo (New)
010 Materials Handling CBO™ Product Fly Ash Storage Dome (New)
011 Materials Handling CBO™ Product Fly Ash Loadout Storage Silo (New)
012 Materials Handling CBO™ Product Fly Ash Fugitives (New)
013 Hot Water Generation | CBO™ Process Fluidized Bed Combustor (New) NSPS Subpart Db

REGULATORY CLASSIFICATION

Title ITI: The existing facility is a major source of hazardous air pollutants (HAP).

Title IV: The existing facility operates units 'subject to the acid rain provisions of the Clean Air Act.

Title V: The existing facility is a Title V major source of air pollution in accordance with Chapter 213, F.A.C.

PSD: The existing facility is a PSD-major facility in accordance with Rule 62-212.400, F.A.C., although this
project does not trigger a PSD Review.’

Seminole Electric Cooperative, Inc. Air Construction Permit 1070025-004-AC
Seminole Generating Station . Units | and 2 Pollution Control Upgrades
Page 2 of 10



SECTION 2. ADMINISTRATIVE REQUIREMENTS

1. Permitting Authority: All documents related to applications for permits to construct, modify, or operate
emissions units at this facility shall be submitted to the Bureau of Air Regulation of the Florida Department
of Environmental Protection (DEP) at 2600 Blair Stone Road (MS #5505), Tallahassee, Florida 32399-
2400. Copies of all permit applications shall also be sent to the Compliance Authority. '

2. Compliance Authority: All documents related to compliance activities such as reports, tests, and
notifications shall be submitted to the Department’s Northeast District Office at 7825 Baymeadows Way,
Suite B200, Jacksonville, Florida 32256-7577.

3. Appendices: The following Appendices are attached as part of this permit: Appendix GC (General
Conditions).

4. Applicable Regulations, Forms and Application Procedures: Unless otherwise indicated in this permit, the
construction and operation of the subject emissions units shall be in accordance with the capacities and
specifications stated in the application. The facility is subject to all applicable provisions of Chapter 403,
F.S. and Chapters 62-4, 62-204, 62-210, 62-212, 62-213, 62-296, and 62-297, F.A.C. The permittee shall
use the applicable forms listed in Rule 62-210.900, F.A.C. and follow the application procedures in Chapter
62-4, F.A.C. Issuance of this permit does not relieve the permittee from compliance with any applicable
federal, state, or local permitting or regulations. [Rules 62-4, 62-204.800, 62-210.300 and 62-210.900,
F.A.C.]

5. New or Additional Conditions: For good cause shown and after notice and an administrative hearing, if
requested, the Department may require the permittee to conform to new or additional conditions. The
Department shall allow the permittee a reasonable time to conform to the new or additional conditions, and .
on application of the permittee, the Department may grant additional time. [Rule 62-4.080, F.A.C.]

6. Construction Approval: No emissions unit or facility subject to this permit shall be constructed or modified
without obtaining an air construction permit from the Department. Rule 62-210.200(76), F.A.C. defines
construction as, “Construction —

(a) The act of performing on-site fabrication, erection, installation or modification of an emissions unit or
facility of a permanent nature, including installation of foundations or building supports; laying of
underground pipe work or electrical conduit; and fabrication or installation of permanent storage structures,
component parts of an emissions unit or facility, associated support equipment, or utility connections. Land
clearing and other site preparation activities are not a part of the construction activities.

(b) For the purposes of Rules 62-212.300, 62-212.400, 62-212.500, and 62-212.720, F.A.C., construction
means any physical change or change in the method of operation (including fabrication, erection,
installation, or modification of an emissions unit) that would result in a change in emissions.

(c) For the purposes of the provisions of 40 CFR Parts 60 and 61, adopted by reference in Rule 62-204.800,
F.A.C., construction means fabrication, erection, or installation of an affected facility.

(d) For the purposes of the provisions of 40 CFR Part 63, adopted by reference in Rule 62-204.800, F.A.C.,
construction means the on-site fabrication, erection, or installation of an affected source. Construction does
not include the removal of all equipment comprising an affected source from an existing location and
reinstallation of such equipment at a new location. The owner or operator of an existing affected source that
is relocated may elect not to reinstall minor ancillary equipment including piping, ductwork, and valves. '
However, removal and reinstallation of an affected source will be construed as reconstruction if it satisfies
the criteria for reconstruction as defined in this section. The costs of replacing minor ancillary equipment
must be considered in determining whether the existing affected source is reconstructed.” Such permits
shall be obtained prior to beginning construction or modification. [Rules 62-210.300(1) and 62-
212.300(1)(a), F.A.C.]

Seminole Electric Cooperative, Inc. ) Air Construction Permit 1070025-004-AC
Seminole Generating Station Units | and 2 Pollution Control Upgrades
Page 3 of 10



SECTION 2. ADMINISTRATIVE REQUIREMENTS

7. Title V Permit: This permit authorizes construction of the permitted emissions units and-initial operation to
determine compliance with Department rules. A Title V operation permit is required for regular operation
of the permitted emissions units. The permittee shall apply for a Title V operation permit at least 90 days
prior to expiration of this permit, but no later than 180 days after completion of work and commencing
operation. To apply for a Title V operation permit, the applicant shall submit the appropriate application
form, compliance test results, and such additional information as the Department may by law require.
[Rules 62-4.030, 62-4.050, 62-4.220, and Chapter 62-213, F.A.C.] |

Seminole Electric Cooperative, Inc. Air Construction Permit 1070025-004-AC
Seminole Generating Station Units 1 and 2 Pollution Control Upgrades
Page 4 of 10



SECTION 3 EMISSIONS UNIT SPECIFIC CONDITIONS

A. EU 001 and 002 - Boilers No. 1 and 2

This section of the permit addresses the following existing emissions units:

Emissions Unit Nos. 001 and 002

Steam Electric Generator Nos. 1 and 2 are existing, coal fired utility, dry bottom wall-fired boilers, each
having a maximum generator rating of 714.6 megawatts, electric. The maximum heat input to each emissions
unit is 7,172 million Btu per hour. Steam Electric Generator Nos. 1 and 2 are each equipped with an
electrostatic precipitator (ESP) to control particulate matter, a wet limestone flue gas desulphurization (FGD)
unit to control sulfur dioxide, and low NOx burners and low excess-air firing to control nitrogen oxides.

{Permitting note(s): IMPORTANT REGULATORY CLASSIFICATIONS - The emissions units are
regulated under Acid Rain, Phase II and Phase I; NSPS - 40 CFR 60, Subpart Da, Standards of Performance
for Electric Utility Steam Generating Units for Which Construction is Commenced After September 18, 1978,
adopted and incorporated by reference in Rule 62-204.800(7), F.A.C.; Rule 212.400(5), F.A.C., Prevention of
Significant Deterioration (PSD); and Rule 62-212.400(6), F.A.C., Best Available Control Technology
(BACT) Determination, dated August 9, 1979. Steam Electric Generator No. 2 began commercial operation
in 1984 and Steam Electric Generator No. 1 began commercial operation in 1985.}

PREVIOUS APPLICABLE REQUIREMENTS

1. Other Permits: The conditions of this permit supplement all previously issued air construction and
operation permits for this emissions unit. Unless otherwise specified, these conditions are in addition to all
other applicable permit conditions and regulations. [Rule 62-4.070, F.A.C.]

EQUIPMENT AND CONSTRUCTION

2. Flue Gas Desulphurization System (FGD) Upgrade: In order to reduce the emissions of sulfur dioxide, the
permittee shall make upgrades to the existing Units 1 and 2 scrubbers so as to improve the SO, removal
efficiency from approximately 87 to 95%. The improvements may include the following types of work:
scrubber module modifications, upgrades to the modules mist eliminator wash system, expansion of the
oxidation air system, modifications to the existing sparger rings in the absorber recycle tanks, upgrades to
the Effluent Processing Facility (EPF) System and a new gypsum conveyor system. The upgrades will
allow SGS to meet the 0.67 Ib/MMBtu SO, emission limits specified in this permit. [Design]

3. Selective Catalytic Reduction (SCR) Systems: The permittee shall construct, tune, operate, and maintain a
new SCR system for Units 1 and 2, to reduce emissions of nitrogen oxides (NOx) as described in the
application. The SCR system shall be designed to achieve a NOx emission rate of no more than 0.07
Ib/MMBtu. An SCR reagent system shall be installed, consisting of a new urea to ammonia processing
system and associated bulk storage systems. The SCR system shall be designed for a maximum ammonia
slip rate of 5 ppmvd @ 15% O,. [Design]

4. Low NOyx Burner Replacement: The permittee shall replace, tune, operate and maintain low NOy burners
on Units 1 and 2. Additionally, the existing burner inlet systems will be modified to ensure even air flow,
and the Overfire Air System (OFA) will be modified to utilize at least six ports per wall compared with the
existing system design of four ports per wall. These replacements are designed to achieve the Acid Rain
Program NOx annual average emission limit of 0.46 1b/MMBtu, which will be effective in 2008. [Design]

5. Alkali Injection System: The permittee shall construct and operate a new alkali injection system on Units 1
and 2 to mitigate the potential impacts of SO; formation resulting from the operation of the SCR control
systems. The design criteria shall ensure that sulfuric acid mist emissions do not increase above the
sulfuric acid mist emissions baseline. [Design]

6. Turbine Upgrade: Each existing steam turbine for Units 1 and 2 shall be upgraded for increased unit

Seminole Electric Cooperative, Inc. Air Construction Permit 1070025-004-AC
Seminole Generating Station Units 1 and 2 Pollution Control Upgrades
Page 5 of 10



SECTION 3. EMISSIONS UNIT SPECIFIC CONDITIONS

A. EU 001 and 002 — Boilers No. 1 and 2

efficiency, and in order to recover portions of the lost electrical output from powering the above additions.
Such efficiency improvements may include blade and/or rotor redesigns and replacements. The nominal
gross MW rating per unit will increase from 714.6 to 735.9 MW although each boiler maximum heat input
will remain at 7,172 MMBtwhr. [Design]

PERFORMANCE REQUIREMENTS

This permit does not alter any specifications or limitations included in previous permits that define permitted
capacities such as heat input rates, fuel consumption, or hours of operation. It does not authorize any
additional fuels or such other methods of operation.

EMISSIONS STANDARDS

A concurrent application is being processed for a new SGS Unit 3. Where ajfected the below emission
standards are shown for this project (Pollution Control Upgrades) as ‘interim” limits which become effective
once all upgrades are complete. As of the first monitoring period following the establishment of initial coal
fires in SGS Unit 3, the latter “permanent” emission limits will become effective.

7. Sulfur Dioxide (SO,):

a. The interim Sulfur Dioxide emissions from Units 1 and 2'shall not exceed 0.67 Ib/MMBtu (combined
for Units 1 and 2), based upon a 24 hour block average via CEMS.

b. The pénnanent limits shall be 0.38 Ib/MMBtu (combined for Units 1 and 2), based upon a 24 hour
block average via CEMS. = M,493) 1P Y

c. The combined emission rate shall be computed by adding the total lbs emitted for both Units 1 and 2,
divided by the total MMBtu heat input for both Units 1 and 2 for each 24-hour block period.
[PSD Avoidance]

8. Nitrogen Oxides (NOx):

a. The interim Nitrogen Oxide emissions from Units 1 and 2 shall not exceed 0.46 1b/MMBtu, based upon
a 12-month rolling average. Compliance shall be determined by data collected from the certified
continuous emissions monitor (CEM).

b. The permanent limits shall be 0.33 Ib/MMBtu (combmed for Units 1 and 2), based upon a 12-month
rolling average via CEMS.

c. The combined emission rate shall be computed by adding the total Ibs emitted for both Units 1 and 2,
divided by the total MMBtu heat input for both Units 1 and 2 for each 12-month rolling period.

d. When operating the CBO fluidized bed combustor, the affected Steam Electric Generating Unit shall
not exceed 0.20 Ib/MMBtu NOx emissions based on a 30-day rollmg average via CEMS.
[40 CFR Parts 72 and 76; NSPS Subpart Db and PSD Avoidance]

9. Carbon Monoxide (CO)/Volatile Organic Compounds (VOC): The emission of Carbon Monoxide shall not
exceed 12,565 TPY based upon a 12-month rolling total. The existing CO emission monitors which are
installed in the stack shall be certified according to 40 CFR Part 60 and the data collected shall be
combined and utilized to demonstrate compliance annually. Also, initial performance test data shall be
submitted to demonstrate compliance with the burner CO guarantee of 0.20 1b/MMBtu. For VOC, an initial
stack test (only) shall be required in order to demonstrate that the emissions do not exceed the established
baseline emission rate of 0.06 Ib/ton of coal. Testing shall be according to EPA Method 18, 25, 25A or
25B.

[PSD Avoidance]
Seminole Electric Cooperative, Inc. _ Air Construction Permit 1070025-004-AC
Seminole Generating Station Units 1 and 2 Pollution Control Upgrades
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SECTION 3. EMISSIONS UNIT SPECIFIC CONDITIONS

10.

11.

12.

A. EU 001 and 002 — Boilers No. 1 and 2

Sulfuric Acid Mist (SAM):

a. The interim Sulfuric Acid Mist emissions from Units 1 and 2 shall not exceed 0.096 1b/MMBtu, based
upon an initial stack test (only) via EPA Method 8 or 8A.

b. The permanent limits shall be 0.031 lb/MMBtu (combined for Units 1 and 2), based upon annual stack
test via EPA Method 8 or 8A.

c. The combined emission rate shall be computed measuring the 1b/MMBtu emission rate on each unit,
multiplying each unit’s maximum emission rate by its annual heat input (MMBtu), adding the total 1bs
emitted for both Units 1 and 2, and dividing by the total MMBtu heat input for both Units 1 and 2.

[PSD Avoidance]

Particulate Matter (PM/PM,,): The emission limit for particulate matter shall not exceed 0.03 Ib/MMBtu
on each individual unit, as measured by an annual stack test via EPA Method 5B. [Current Title V Limit]

Mercury (Hg): The permanent emission limitation for mercury shall be 0.059 tons per year (combined for
Units 1, 2 and any future emission units), based upon annual stack tests via EPA Method 101A or 108 or
CEMS (when operational and certified). The combined total shall be computed by measuring the
1b/MMBtu emission rate on each unit, multiplying each unit’s emission rate by its annual heat input
(MMBtu) and adding the total lbs emitted, divided by 2000. [ Requested by Applicant]

EMISSIONS PERFORMANCE TESTING

13.

14.

Test Notification: The permittee shall notify the Compliance Authority in writing at least 15 days prior to
any required tests. The notification shall include: the scheduled date, approximate start time, test team,
contact name and phone number, description of unit to be tested, and the tests to be performed. [Rule 62-
297.310(7)(a)9, F.A.C.]

Ammonia Slip, Performance Tests: Within 60 days after completing construction of each SCR system and
bringing each unit on line, the permittee shall conduct tests to determine the ammonia slip rate in
accordance with EPA -Method CTM-027 or other methods approved by EPA. Subsequent tests shall be
conducted during each federal fiscal year. If tests show ammonia slip emissions are greater than 5 ppmvd
@ 15% O,, the permittee shall take corrective actions such as repair, addition of catalyst, replacement of
catalyst, etc. The corrective actions which are taken shall be submitted with the test data. [Rules 62-
4.070(3) and 62-297.310(7), F.A.C.]

CONTINUOUS MONITORING REQUIREMENTS

15.

16.

NOy and SO, CEMS: The permittee shall demonstrate compliance with the emissions standards specified
in this permit with data collected from the existing NOx, SO2, CO2, and stack gas flow rate continuous
monitors installed pursuant to the Acid Rain requirements. [Rules 62-4.070(3) and 62-212.400, F.A.C.]

CO CEMS: To demonstrate compliance, the permittee shall certify, calibrate, operate and maintain a
continuous emissions monitoring system (CEMS) to continuously monitor and record the emissions of
carbon monoxide. The existing Thermo Electron Corp Model 48C monitors may be utilized for this
purpose, provided that they are able to demonstrate compliance with 40 CFR 60 Appendix B, Performance
Specification 4 and Appendix F, Quality Assurance Procedures. CEMS shall monitor and record data
during all periods of Units 1 and 2 operation, including startup, shutdown, malfunction or emergency
conditions, but not including continuous monitoring system breakdowns, repairs, calibration checks, or zero
and span adjustments. For each calendar quarter, monitor availability shall be 95% or greater. If unable to
achieve this level, the permittee shall submit a report identifying the problems in achieving 95% monitor
availability and a plan of corrective actions. The permittee shall implement the reported corrective actions
within the next calendar quarter. [Rules 62-4.070(3), F.A.C. and requested by applicant]

Seminole Electric Cooperative, Inc. Air Construction Permit 1070025-004-AC
Seminole Generating Station Units 1 and 2 Pollution Control Upgrades
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SECTION 3. EMISSIONS UNIT SPECIFIC CONDITIONS
A. EU 001 and 002 - Boilers No. 1 and 2

RECORDS AND REPORTS

17. Test Reports: The permittee shall prepare and submit reports for all required tests in accordance with the
provisions of Rule 62-297.310(8), F.A.C. The report shall include copies of the continuous monitoring
records. Additionally, an official notification shall be made to the Compliance Authority 72 hours prior to
the establishment of initial coal fires in SGS Unit 3, for the purpose of complying with the limits herein.

Seminole Electric Cooperative, Inc. Air Construction Permit 1070025-004-AC
Seminole Generating Station Units 1 and 2 Pollution Control Upgrades
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SECTION 3. EMISSIONS UNIT SPECIFIC CONDITIONS
B. EUs 009 to 013 - Combined Conditions

This section of the permit addresses the following emissions units:

E[:INNI:'iSlIVOON SYSTEM EMISSION UNIT DESCRIPTION
009 Materials Handling Carbon Burn-Out (CBO™) Feed Fly Ash Silo
010 Materials Handling CBO™ Product Fly Ash Storage Dome
011 Materials Handling CBO™ Product Fly Ash Loadout Storage Silo
012 Materials Handling CBO™ Product Fly Ash Fugitives
013 Hot Water Generation CBO™ Process Fluidized Bed Combustor NSPS Subpart Db

DESIGN AND ESSENTIAL POTENTIAL TO EMIT (PTE) PARAMETERS

1.

CBO™ Process Fluidized Bed Combustor: The maximum design heat input rate to the CBO™ Process
Fluidized Bed Combustor (EU-013) shall be 114.7 MMBtwhr. The emissions from the CBO™ Process
Fluidized Bed Combustor shall be routed back to Units 1 and 2 flue gas ductwork, upstream of the ESP,
SCR and FGD System, so as to ensure that emissions are minimized. [Design; Rules 62-210(PTE) and 62-
4.070(3), F.A.C.] '

Baghouse Controls: Particulate emissions from Emission Units Nos. 009, 010 and 011 shall be controlled
by baghouses that are designed, operated, and maintained to achieve a particulate matter design
specification of 0.01 grains/acf of exhaust. New and replacement bags shall meet these specifications based
on vendor design information. No particulate matter emissions tests are required. The permittee shall not -
circumvent the air pollution control equipment or allow the emission of air pollutants without this
equipment operating properly. [Design; Rules 62-4.070(3) and 62-210.650, F.A.C.]

- Hours of Operation: Emission Unit Numbers 009, 010, 011, 012 and 013 associated with the Carbon
Burnout Unit are each allowed to operate continuously (8760 hrs/yr). [Rule 62-210.200(PTE), F.A.C.]

EMISSION LIMITATIONS AND PERFORMANCE STANDARDS

4.

Authorized Fuels: Only fly ash generated from EU-001 and 002 may be used as fuel for the CBO™
Process Fluidized Bed Combustor (EU-013), except for the purposes of start-up. Start-up fuel shall be
distillate fuel oil, limited to 0.5% sulfur and 14,300 gallons per calendar year. Records of fuel oil
consumed for EU-013, demonstrating compliance with this condition shall be kept on-site so as to be
readily available for review. Additionally, SGS shall totalize fuel usage data for annual (AOR) reporting.
[Design; Rule 62-4.070(3), F.A.C.]

NSPS Provisions: EU-013 shall comply with the requirements of 40 CFR 60, Subpart Db. As a result of

_ the configuration identified in above Condition 1, demonstration of the Subpart limits shall be allowed via

the existing SGS Units 1 and 2 CEMS and stack testing. SGS shall include this demonstration upon initial
installation and annually thereafter. [Note: Due to the configuration, there will be no practical method to
test the CBO™ Unit separately. However, the combined emissions from the steam generating unit with the
CBO™ Unit (when operating) shall comply with the NSPS NOx limit of 0.20 1b/MMBtu on a 30 day
rolling average via CEMS. The CBO™ Unit exhaust shall only be routed to one unit at a time.]

Baghouse Exhausts: As determined by EPA Method 9 observations, visible emissions shall not exceed 5%
opacity from each baghouse exhaust point for Emissions Unit Nos. 009, 010 and 011. [Design; Rules 62-
4.070(3), 62-210.650, and 62-297.620(4) F.A.C.]
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7.

SECTION 3. EMISSIONS UNIT SPECIFIC CONDITiONS
B. EUs 009 to 013 — Combined Conditions

Fugitive Dust Control: The following requirements shall be met to minimize fugitive dust emissions from
the storage and handling facilities, including haul roads and CBO-related operations:

a. All conveyors and conveyor transfer points will be enclosed to the extent practical, so as to preclude
PM emissions. '

b. Water sprays or chemical wetting agents and stabilizers will be applied to storage piles, handlmg
equipment, roadways, etc. as necessary to minimize opacity.

Maximum Expected Emissions: The following table identifies the maximum expected emissions, design
specifications and fugitives associated with the CBO™ Process. This table is shown for convenience
purposes and does not represent additional, allowable emission limitations beyond those listed within the
permit. [Design]

Emissions Exhaust Flow | PM Emission PM PM
Uit No. Control Device Rate (dscfm) | Rate (gr/dscf) | Emission Emission
Rate (Ib/hr) | Rate (TPY)

009 Baghouse 3,000 0.01 0.3 1.1
010 Baghouse 6,000 0.01 0.5 23
011 Baghouse 6,000 0.01 0.5 2.3
012 Paved Roads; Watering - — 0.1 0.2
TOTALS 1.4 5.8

TEST METHODS AND PROCEDURES

9.

10.

11.

12.

Test Notification: At least 15 days prior to the date on which each formal compliance test is to begin, the
permittee shall notify the Compliance Authority of: the date, time, and place of the test; and the contact
person who will be responsible for coordinating and having the test conducted. [Rule 62-297.310(7)(a)9,
F.AC]

Compliance Tests: Each baghouse exhaust point for EU-009, EU-010, and EU-011 shall be tested to
demonstrate initial compliance with the specified opacity standard. The initial tests shall be conducted
within 60 days after achieving permitted capacity, but not later than 180 days after initial operation of the
unit. Thereafter, each baghouse exhaust point for EU-009, EU-010, and EU-011 shall be tested to
demonstrate compliance with the specified opacity standard during each federal fiscal year (October 1st to
September 30th) and within the 12-month period prior to renewing the operation permit. [Rule 62-
297.310(7)(a)l and 4, F.A.C.]

Test Procedures: * All tests shall be conducted in accordance with EPA Method 9, which is described in 40
CFR 60, Appendix A, and adopted by reference in Rule 62-204.800, F.A.C. Tests shall also comply with
the applicable requirements of Rule 62-297.310, F.A.C. Tests shall be conducted in accordance with all
appllcable requirements of Chapter 62-297, F.A.C. The minimum observation period for a visible
emissions compliance test shall be thirty (30) minutes. The observation period shall include the period
during which the highest opacity can reasonably be expected to occur. [Rules 62-204.800 and 62-
297.310(4) and (5), F.A.C.; 40 CFR 60, Appendix A]

Special Compliance Tests: When the Compliance Authority, after investigation, has good reason (such as
complaints, increased visible emissions or questionable maintenance of control equipment) to believe that
any applicable emission standard contained in a Department rule or in a permit issued pursuant to those
rules is being violated, it shall require the owner or operator of the emissions unit to conduct compliance
tests which identify the nature and quantity of pollutant emissions from the emissions unit and to provide a
report on the results of said tests to the Compliance Authority. [Rule 62-297.310(7)(b), F.A.C.]

Seminole Electric Cooperative, Inc. Air Construction Permit 1070025-004-AC
Seminole Generating Station Units 1 and 2 Pollution Control Upgrades

Page 10 of 10



STATE OF FLORIDA o e e b
DEPARTMENT OF ENVIRONMENTAL PROT.ECTM BR-b Al .

In Re: SEMINOLE ELECTRIC

COOPERATIVE SEMINOLE GENERATING

STATION UNIT 3 POWER PLANT SITING
APPLICATION NO. PA 78-10A2.

OGC CASENO. 06
DOAH CASE NO. 06-0929EPP

Nt Nt Nt N gt .

ORDER OF REMAND

On February 23, 2007, the Administrativ;a Law Judge (“ALJ") assigned by the Division
of 'Adminiétrative Hearings (“DOAH"), issued an order closing file thét granted the parties’
requést to cahcel the certification hearing in accordancé with Section 403.508(6), Florida
Statutes. The 6rder was issued pursuant to a Joint Stipulation Bétween The Parties filed on
February 22, 2007. Therefore, under Section 403.509(1')(a), Florida Statutes, the
Department of Environmental Protéction (“DEP” or “Departrrient") is required to prepare and

enter a written order determining whethe.r an application should be approved in accordanée
 with the terms of the Florida Electrical Power Plant Siting Act (“PPSA") and the stipulation of
the parties in requesting cancellation of the certification heariné. The matter is now before

the Secretary of DEP for agency action.

STATEMENT OF THE ISSUE
The issue to be decided in this proceéding is whether DEP, acting in lieu of the Siting
Board, should approve certification in accordance with fhe PPSA, Sections 403.501; et
seq., Florida Statutes, éuthorizing Seminole Electric Cooperative, Inc., (“Seminole” or

“Applicant”) to construct and operate a new electrical generating unit at Seminole’s existing

A




Seminole Generating Station site (consisting of existing Units 1 and 2) in an
unincorporated area of Putnam County.

' PRELIMINARY STATEMENT

On.March 9, _2006, Seminole filed a Site Certification Application (“SCA”) to conétrucf
~and bperate a new electrical power plaﬁt unit'(“U'nit 3”) at the existing Seminole Generating
| Station (“SGS”) s'itei in Putnam County, Florida. The existing éite, which presently includes
Units 1 and 2 and directly !associated' facilities, is Iocatéd Aapproximately‘ five miles nbrth of
the city of Palatka. | |
The ‘Department determined that Seminole’s SCA was comple_te on March 24, 2006.
DEP then issued a Notice of'lnsufﬂciericy on-May 15, 2006. Seminole filed its Response to
- the Department's Notice of Insufficiency on May 30, 2006, and then submittéd a Response
to Sufficiency Request for_ Information on June 30, 2006. On July 26, 2006, thé Department
~ determined that Seminole’s SCA was sufficient. |
Pursuant to Section 405.507, Florida Stétﬁtes, several reviewihg agencies submitted
agency reports and proposed Conditions of ‘Certiﬂcation on Seminole’s Unit 3 SCA. On
November 9, 2006, the Department issuéd its Staff AnaIyéis Report (“SAR”), ihcorﬁorati_ng
the reports .and recommendations of the reviewing égencies. In the SAR, the Departfnent
recommended certification of the proposed Seminole Generating Station Unit 3, éubject to é
comprehensive set of Conditions 6f Certification.
On June 1, 2006‘, a la‘}nd use hearing was held for the purposes of determining
whether Seminole’s Unit 3 project was consistent and in compliance with local land use
plans and zohing ordinancés of Putnarﬁ County. On August 31, 2006, the assigned ALJ

entered a Recommended Order, which con;clud'ed that the Unit 3 project and site were




: COnsistent and in corhpliance with Putnam County’s Iénd use plans and zoning ordinances,
On December 5, 2006,'the Siting Board unanimously approvéd'a anal Order adopting the
land use Recommended Order, and finding that the Unit 3 project was consistent and in
compliance with épplicable land use plans and zoning ordinances. The Siting Board’s Final -
Order on Land Use was signed by the_Govefnor and“lssued on Decefnber 8, 2006.
Public notice of the ﬂl_ing of the Site Certification Application was publishéd by fhe

Applicant in the Palatka Daily News on April 7, 2006, and by the Department on April 7,

20086, in the Florida Administrative Weekly (“FAW”). Pursuant to Section 403.5115(1)(e),
Florida Statutes, notice of the certification hearing originally scheduled to begin on January

9, 2007, was published in the Palatka Daily News oh November 25, 2006, and by the

Department in the FAW on November 22,2006. By Order of the'ALJ dated January 8, |
2007, the certification hea_ring was rescheduled to March 15, 2007. That notice was

published in the Palatka Daily News on January-18, 2007. |

On February 22, 2007, the Apblicant, DEP, the Depaﬂment of Community Affairs, the
Department of Transportation, the Sierra Club, and the St. Johns River Water Management
District filed a Joint Stipulation addréssing ce&iﬁcaﬁon issues. In the Joint Stipulation, all
parties stipulated that they do not object to cértiﬂcation of Seminole’s Unit 3 project subject
to the Conditions of Certification included inthe SAR.

The Joint Stipulétion of February 22, 2007, also stipulated pursuant to Section
403.508(6)(a), Florida Statutes, that there are no disputed i.ésues of-fact or law to be raised
at the certiﬁc.atioAr_i’hearing and requested that the ALJ relinquish'jurisdictionf Sufﬁcient time
- remained to publish public notices of the cancéllation of the hearing at least three days prior

to the scheduledvhearing date, as.r.equired under Section 403.508(6)(a), Florida Statutes.




The ALJ timely issued an order closing file on February 23, 2007, 'granting the
parties’ request to cancel the certification hearing. DEP published notice of cancellation of

the certification hearing in the FAW on March 9, 2007. The Applicant published a similar

notice on March 10, 2007, in the Palatka Daily News.

AUTHORITY FOR REMAND

- The authorify of a state agency to remand an administrative case back to DOAH' for
further proceedings where additional findings of fact and related conclusions of law are -
critical to the issuance of a coherent final order is well established by the controlling case

law of Florida. See, e.q., Dept. of Environm'_ental Protection v. Dept. of Management

Services, Div. of Adm. Hearings, 667 So.2d 369 (Fla. 1st DCA 1995); Collier Development

Corp. v. State, Depf. of Envifonmental Regulation, 592 So.2d 1107 (Fla. 2d DCA 1991);

Dept. of Professional Regulation v. Wise, 575 So.2d 713 (Fla. 1st DCA 1991); Manasota 88

Inc. v. Tremor, 545 So0.2d 439 (Fla. 2d DCA 1989); Miller v. State, Dept. of Environmental

Regulation, 504 So.2d 1325 (Fla. 1st DCA 1987);' Cohn v. Dept. of Professional Regulation,
477 So0.2d 1039, 1047 (Fla. 3d DCA 1985). |

NECESSITY FOR REMAND

"It is normally the duty of the ALJ to make basic findings of fact in a formal proceeding

where agency action is being formulated. See, e.q., Putnam County Environmental Council

v. Georgia Pacific Corp., 24 FALR 4674, 4685 (Fla. DEP 2002); Miccosukee Tribe of indians

v. South Florida Watér Management District, 20 FALR 4482, 4491 (Fla. DEP 1998), affd,

721 S0.2d 389 (Fla. 3d DCA 1998); Barrininger v. Speer and Associates, 14 FALR 3660,

3667 n.8 (Fla. DER 1992); see also Save Anna Maria, inc. v. Dept. of Transportation, 700

- S0.2d 113, 116 (Fla. 2d DCA 1997); 1800 Atlantic Developers v. Dept. of Environmental




- Requlation, 552 So0.2d 946, 955 (Fla. 1st DCA 1989), rev. denied, 562 So.2d 345 (Fla.
1990). |
In PPSA cases Section 403.508(6)(a), Florida Statutes, permits the parties to request
that the certification hearing be cancelled and the matter remanded to the Department when
the parties stipulate that there are no disputed issues of fact or law to be raised at the
- certification hearing. If such a remand occurs, Sectioh 403.509(1 )'(a), Florida Statutes,
requires the Secretéry to “act upon the application by written order in accordance with the
terms of this act and the stip'ulation of the parties in requesting cancellation of the
Certificétion hearing.” The PPSA requires that the Secretary consider how the location,
construction, and operation of the proposed projeét will:
(e) Effect a reasonable balance between the need for the facility as
established pursuant to s. 403.519 and the impacts upon air and
water quality, fish and wildlife, water resources, and other natural
_ resources of the state resulting from the construction and operation
of the facility.
(f) Minimize, through the use of reasonable and available methods,
the adverse effects on human health, the environment, and the
ecology of the land and its wildlife and the ecology of state waters
and their aquatic life. '
| (g) Serve and protect the broad interests of the public.
The Joint Stipulation merely sﬁpulated that there were no disputed issues of fact to be
raised at the certification hearing. However, the Joint Stipulation did not contain specific
findings of fact that would allow me to fuffill my obligations to consider and balance the
factors listed above. Itis therefore'nec_essary to remand this matter to DOAH for the

purpose of further developihg a factual record thfdugh either further administrative

proceedings or submittal of a stipulation that provides detailed facts addressing the factors

set forth above.




Itis therefore ORDERED:

This proceeding is remanded to DOAH for the purpose of de\)eiopihga factual record
ti'irough either further administrative proceedinés or submittal of a stipulation that prci\}ides -
 detailed facts addresé.ing the factors §et forth above.

| A.ny party to this pioceeding has the right to seek judicial _review.of the Final Order
pdfsUaint to Section 120.68, Florida Statutes, by the filing of a Notice of Appeal purSLiant to
~ Rule 9.110, Florida Rules of Appellate Procedure, with lthe'clerk of the Department in the
| Ofﬁcé 6f Generéi Counsel, 3800 Commonwealth Bouievérd, M.S. 35, Tallahassee, Florida
32399-3000; and by filing a copy of the Notice of Ap_.peal accompanied by the applicable
filing fees with the appropriate District Court of Appeal. The Notice of Appeal must be filed
. within 30 days from the date this Final Order is filed with the'clerk of the Department. N
- DONE AND ORDERED this _‘f_/{c;;y of Aprii, 2007, in Tallahassee, Florida.

STATE OF FLORIDA DEPARTMENT
OF ENVIRONMENTAL PROTECTION

MICHAEL W. SOLE .
Secretary

Marjory Stoneman Douglas Building “
3900 Commonwealth Boulevard
Tallahassee, Florida 32399-3000

FILED ON THIS DATE PURSUANT TO § 120.52,
FLORIDA STATUTES, WITH THE DESIGNATED
DEPARTMENT CLERK, RECEIPT OF WHICH IS
HEREBY ACKNOWLEDGED.

Spdis Knawp 4407
0 CLERK N DATE




CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a copy of the foregoing Order.of Remand has been sent by

United States Postal Service to:

James V. Antista, Esq.

Fish and Wildlife Conservation Commission
620 South Meridian Street

Tallahassee, FL 32399-1600

Kelly A. Martinson, Esq.
Department of Community Affairs
2555 Shumard Oak Boulevard
_Tallahassee, FL 32399-2100

Sheauching Yu, Esq.
Department of Transportation
Haydon Burns Building

605 Suwannee Street, MS 58
Tallahassee, FL 32399-0450

Martha Carter Brown, Esq. .
Florida Public Service Commission
Gerald Gunter Building -

2540 Shumard Oak Boulevard
Tallahassee, FL 32399-0850

Gordon B. Johnston, Esq.
County Attorney

601 Southeast 25" Avenue
Ocala, FL 34471

Mark Scruby, Esq.
Clay County Attorney.
Post Office Box 1366
Green Cove Springs, FL 32043

Vance W. Kidder, Esq.

St. Johns River Water Management Dlstnct
4049 Reid Street

. Palatka, FL 32177

Brian Teeple

Northeast Florida Regional Planning Councn
6850 Belfort Oaks Place _
Jacksonville, FL 32216

Russell D. Castleberry, Esq.
Post Office Box 758
Palatka, FL 32178

Patrick Gilligan

Attomey for City of Ocala
1531 SE 36 Avenue
Ocala, FL 34471

Wayne Smith

Union County Board of County Comm.
15 Northeast First Street

Lake Butler, FL 32054

Ronald Williams
Columbia County Board of County Comm.

~ Post Office Drawer 1529

Lake City, FL 32058

Timothy Keyser, Esq. =
Sierra Club

Post Office Box 62
Interlachen, FL 32148-0092

James S. Alves, Esq.
Douglas S. Roberts, Esq.
Hopping Green & Sams
Post Office Box 6526
Tallahassee, FL 32314




and by hand delivery to:

Scott Goorland, Esquire

Department of Environmental Protection
3900 Commonwealth Bivd., M.S. 35
Tallahassee, FL 32399-3000

Michael P. Halpin -

Office of Siting Coordination
Department of Environmental Protection
2600 Blair Stone Road -
Tallahassee, FL 32399

this 6’ day of April, 2007.

STATE OF FLORIDA DEPARTMENT
OF ENVIRONMENTAL PROTECTION

FRANCINE M. FF ES
Senior Assistant General Counsel

3900 Commonwealth Blvd., M.S. 35
Tallahassee, FL. 32399-3000
Telephone 850/245-2242
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On January 7, 2007 Semmole and the Slerra Club entered 1nto a Settlement

Agreement resolving all issues raised or that could be raised by the Sierra Club under the

Power Plant Siting Act concerning SGS Unit 3. ‘This Sierra Club/Seminole Settlement

Agreement contains these two provisions in response to the Sierra Club’s concerns

regarding emissions of greenhouse gases from Unit 3:

1. Seminole agrees to purchase and distribute
$200,000 worth of compact fluorescent light bulbs to its
member cooperatives for distribution to end users.
Seminole agrees to work with the Sierra Club on the
procurement and distribution of the compact fluorescent
light bulbs, as well as the launching and public
announcement of the compact fluorescent light bulb
program. Such purchase shall take place within 180 davs
after the issuance of all approvals necessary to construct
Unit 3 and the distribution of the light bulbs will take
promptly thereafter.

2. Seminole commits to use best efforts for
investigating additional renewable energy opportunities and
incentives which can be implemented by Seminole or by its
member electrical cooperatives that will further the use of
renewable energy in Florida and reduce the reliance on
fossil fuels for the production of electricity in the State.
Seminole agrees to help fund and assign a project manager
to a series of workshops and meetings with renewable
energy experts and the public in Florida to investigcate

.options _and to - analyze the economic and technical
feasibility of renewable energy projects that Seminole can
implement in the future. This commitment includes but is
not limited to solar, wind, biomass co-firing at its power
plants, and methane capture at the Putnam County Central
Landfill. Seminole also commits to continue to develop
and implement additional programs that will result in
offsets of emissions of greenhouse gases.

Seminole has alreadv begun implementing both of these conditions.

On March 9. 2007, Seminole and the Sierra Club entered into a second

Settlement Agreement, resolving all of the Sierra Club’s issues concerning issuance of



the PSD Permit for Unit 3. This second Sierra Club/Seminole Settlement Agreement

requires significant, additional air emission reduction at SGS, both facility-wide and at

Unit 3. For example, Seminole committed that with operation of Unit 3 there will be a

38% reduction below current SGS SQ?2 air emissions, 77% reduction below current NOx

emissions, 22% reduction below current emissions of sulphuric acid mist. and an 11%

reduction below current emissions of mercury. Moreover, in order to address concerns

regarding greenhouse gases, the following was. included in the second Sierra

Club/Seminole Settlement Agreement:

12. By September 1, 2007, Seminole agrees to
publish a Request for Proposal (RFP) soliciting bids for up
to 100 MW of renewable energy, which may include solar,
wind, geothermal and/or biomass. Seminole is committed
to pursuing renewable energy opportunities, and agrees to
evaluate and implement, in good faith, viable bids. In
accordance with Seminole’s existing bid evaluation policy,
a viable bid is one that is reasonable based on an analysis of
technical, commercial and economic issues, including
reliability, fuel supply (as applicable), siting issues,
transmission, and financial viability of vendor, and whether
the project is in the best interest of Seminole and its
members. If Seminole does not receive viable bids in
response to this RFP, Seminole will publish another such
RFP within eighteen months of the first. Seminole will
continue to actively pursue renewable energy opportunities,
and will evaluate and implement, in good faith, viable bids
in the manner described above.

Seminole has already begun implementing this provision.




