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RE: COMMENTS ON SEMINOLE ELECTRIC COOPERATIVE, INC’S
PROPOSED ADDITION OF NEW UNIT 3 V
The Natural Resource Defense Cbuncil and the Southern Alliance for Clean

- Energy respectfully file the comments below on Seminole Electric Cooperative’s

_application for a prevention of significant deterioration (“PSD”) permit. These comments A

address serious Florida Department of Environmental- Protection (“FDEP”’) procedural
Ainconsistenci‘es ‘with federal PSD perrﬁ itting process reqﬁirerﬁents; the State’s failure to
perform a Maximum Achievable Control Technology (‘fMACT”j analysis for Hazardous’
Air Pollutants (“HA’P’fs); 'andv the State’s-obligation to consider and e_stablish emission
limitation for CO; emissions in the context of the PSD permit’s BACT analysis. These
commeﬁts are appropriate in light of new developments that were not reasonably
ascerta_inablé during the original period allowed for public comment. We re'quest- that the

el

FDEP specifically deny Seminole Electric Cooperative, Inc.’s (“Seminole™’s) permit



application based on the issues raised in this commént, or alternatively reopen
proceedings on Seminole’s PSD penﬁit, allow for a éupplemental public hearing, correct
procedural defects in the permitting process, and specifically address in detail all ppblic
cor_nménts (including the MACT and CO2 emission issues raised herein) before taking

any final action other than denial.'

BACKGROUND

Oﬁ March 9, 2006, Seminole filed an application for a PSD permit with the
Florida Departmént of Environmental i’rotcction (“FDEP”). ;Fhis proposed facility
would add an additional new 750MW coal boiler at a facility that already has 1,300MW
of coal-based electricity generation. The faci‘lity as a whole will emit almost 30,000 tons
of SO, per year, more than 23,000 tons of NOx, and more than a hundred pounds of
mercury — a regulated HAP pursuant to section 112 of the Clean Air Act (“CAA”).'Thé
new boiler itself would result in a Iargé increase in pollutant emissions, including
particulate matter (more than 420 tons per year), CO-(more than 4920 tpy), and VOC
(more than 73 tpy). And, signiﬁcantly, the new boiler would emit approximately 6.5
million tons of CO, for each year of operatioh.

On July 3, 2606, FDEP determined that Seminole’s appiication was' complete.

On August 24, 2006, FDEP issued a Notice of Inteﬁt to Issue an Air Permit, which was

" FDEP has issued a Final Order denying Seminole’s request for power plant certification [State of Florida
Department of Environmental Protection, /n Re: Seminole Eleciric Cooperative Seminole Generating
Station Unit 3 Power Plant Siting Application No. PA 78-1042: Final Order, August, 17,2007]. While the
Final Order does not specifically dispose of the PSD permit, we request that FDEP make a specific and
distinct determination on the PSD permit that is consistent with the considerations raised herein by denying
the Seminole PSD permit. The discussion herein provides significant grounds for denial. If the PSD permit
is ever revived, FDEP must $pecifically address the procedural and substantive issues raised in this
comment letter. :
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published by Seminole in the Palatk_a Daily News. FDEP provided a period of 30 days
from publication for the submission of public comments on the Notice of Intent. FDEP
has yet to be issue the PSD permit for the proposed 750 MW coai—ﬁred Seminole unit.
| On February 8, 2008, the D.C. Circuit Court of Appeals, in New Jersey v. EPA
D.C. Clr\ Case No 05 1097, vacated the EPA s Clean Alr Mercury Rule (“CAMR?”). ln
vacating EPA’s CAMR, the Court,concluded that the Agency had illegally attempted to
remove electric generating units (“EGU”’s) from the list of source categories established
| pursuant to CAA § 112(c). Accordingly, EPA’s purported “delisting” was ineffectual,
and the December 2000 source category listing of EGUs ‘remains in effect.”
The FDEP Notice of Intent to issue a PSD permit for the Seminole coal unit and
FDEP’é supﬁérting niaterials do not include a MACT analysis or purport to address
' FDEP’S MACT-related obligét'ions. Nor does the supporting material incorporate any
MACT emission limitations of other requirements applicable to mercury ér any other
HAPs. The F DEP must conduct a full MACT analysis and iséue a MACT determination
-in accordance with CAA section 112(g) and EPA’s imblementing regulations (see 40
C.FR.§ 63;42-43). This is a free-standing pre-construction obligation that applies

whether or not the PSD permit process is complete, but that should be coordinated with

the PSD permit.

2 As the Court explained: ) ,

On December 20, 2000, the Administrator announced — in light of the study mandated by section
H2(n)(1)(A), as well as subsequent information and consideration of alternative feasible control
strategies — that it was “appropriate and necessary” to regulate coal- and oil- fired EGUs under

. section 112 because, as relevant, mercury emissions from EGUS, which are the largest domestic
source of mercury emissions, present significant hazards to public health and the environment.

" Regulatory Finding on the Emissions of Hazardous Air Pollutants From Electric Utility Steam
Generating Units, 65 Fed. Reg. 79,825, 79,827 (Dec. 20, 2000) (“2000 Determination™). “As a
result the source category for Coal- and Qil-Fired [EGUs] was added to the list of source
categories under section 112(c)” on December 20, 2000.



- Because Seminple has not obtained a final and éffective case-by-case MACT
determin.ation, any actual construction activity that Seminole undertakes will constitute a
violation of the CAA and will subject Seminole to potential enforcement action
(including citizen suits under CAA § 304). In light of Seminole’s failure to obtain a vali_d
MACT determination, therefore, FDEP should notify Seminole that it may not commence
construction and initiate a éase-by;casé MACT determination proceeding that meets all

applicable substantive and procedural requirements.

Additionally, on April 2, 2007, the U.S. Supreme‘ Court issued a décisioﬁ in
Massachusetts v. EPA (Massachusetts v. Environmental Protection Agency, 127 U.S.
1438, 167 L.Ed.2d 248 (2007)). In its decision, the Court resoundingly rejected the core
claims upon which EPA relied to avoia 'reéulatiné global warming pollutants under the
CAA’s mobile source emissions control provisions. The first of EPA’S claims was that
the Agency lacked the legal authority under the CAA to regulate global warming
pollutants. The second of EPA’s claims was that, even if the Agency had the authority to
regulate, it could appropriately decline to do so baéed entirely on non-statutory policy |
considerations. As a result of this ruling, on May 14, 2007, President Bush issued an
Executive Order acknowledging thé Supreme Court decision: and committing EPA to
work with other federal agencies to propose appropriate 'regulat.ions under the CAA to .
address global warmiqg pollutants from mobile sources.’ |

As we observed in our August, 2007 letter (attached), one implication of the
Supreme Court’s decision is that CO, ié now clearly a “pollutant”‘ for purposes of the

CAA, and because CO, is already “subject to regulation” under the Act (see CAA § 821)

3 Exec. Order No. 13,432, 72 Fed. Reg. 27717 (May 14, 2007).



— and subject to further regulation — emission limits for CO, must be included in the PSD

permit for Seminole’s proposed coal-fired power- plant.
DISCUSSION
I. PROCEDURAL CONCERNS

Thus far, the process for evaluating the PSD permit application submitted by
Sem»iriole has been procedurally confusing and inconsistent with applicable law. This
process has real implications for the substantive adequacy of the permit evaluation and
advérsely affects the ability of the pui)lic.to meariinéfu]ly participate in deciéiori-making
process. FDEP must remedy these reguléto;y deficiencies in order to ensure that the

permit approval procesé is legally sufficient and provides an adequate opportunity for

public participation as required by applicable federal regulations. A detailed discussion

is presented below.

Procedural Requirements for Florida PSD Permits

First, major new sources of emissions (or major modiﬁpations to exiting sources)
in Florida must combly with the preiconstruction permitting requirements of the Clean
Air Act. Thege requiremeﬁts are embodied resﬁectively in the Act’s Prevention of

| Signiﬁcant Deteriqrat'i'on (“PSD”) and Nonattainmeﬁt New Source Review (“NNSR”)
permitting provisiQns? depending on whether or not the source is located in an area that is

meeting the national ambient air quality standards (“NAAQS”) for a particular pollutant.



See CAA §§ 165, 173; Because Seminole proposes to build its new coal plant in an area
that is attaining the NAAQS, the PSD provisions of the CAA are relevant here.
In practice, the CAA’s PSD program is typically édministered by state permitting
agerncies.4 This can happen in one of two wa)'{s. First, a state may have its own PSD |
program, adopted under state law that U.S.‘ EPA has approved into t}re staté
implementation plan (“SIP”) that the CAA requires each state have. Second, a state
without an approved state PSD program carr arrange with U.S. EPA to take delegation of
the federal PSD program and issue federal PSD permlts essentially acting in the shoes of
the U.S. EPA. See 40 C.F.R. § 52.21(u). In a few states, Florrda included, there is a
combination- of these two approaches wher’eby PSD permits for some sources are issuedA

| under state law, and permits for other sources are issued under the federal PSD permit
program pursuant to a delegation of federal authority.

Florida’s state PSD program extends to all'new major sources and major
'deiﬁcations except sources subject to th;: State’s Pdwer Plant Siting Act (“PPSA”). As
a result, for any source subject to the PPSA, the state of Florida (through FDEP) issues
federéi PSD permits under a delegation agr,eerﬁent with the U.S. EPA. This fact is made
clear by EPA’s October 23, 1993 letter granting full delegation of the federal PSID
program for sources subject to the PPSA. Letter from EPA Region IV to Virginia B.
Wetherell, Notice of Full Delegation of PSD Permitting ,:4uthoriiy for }’ower Plarzts
.(‘»/Sept.. 23, 1993) (“PSD Delegation Letter™).

In the PSD Delegation Lett_er, EPA makes clear that the extent r)f the State’s

authority is to administer and apply the federal PSD program, which is embodied in

* There are exceptions to this — for example, when a major source is proposed on Indian Tribal Land the
appropriate EPA Regional Office will typically do the CAA permitting.



EPA’s reguiatioﬁs at40 C.F.R.. 52.21 (substantive provisions) and 40 C.F.R. § 124
(procedufal provisions). In particular, EPA states: |
[W]le hereby delegaté our authority for all portions of the federal PSD program, as
described in 40 C.F.R. § 52.21, to the State of Florida for sources éubject to review
under the PPSA . . . as follows:
AL xEE
B. EPA delegates to the State of qurida its éuthdrity and procedures for
technical review and ‘evalua.tion of new sources anq pﬁblic_participat_ion
pursuaﬁt to 40 C.F.R. § 124.3-124.14, and its au.thority under 40 C.F.R. §
124.15-124.19 to take fmai action on an application. '
C. For purposes of and in accordance with par'agraph B above, the State of
Florida shall fovllow' the procedures in 40 C.F.R. § 124.3-124;19, except that
the word “Director” and the phrase “Regional Administrator” shall mean

“State Director.” . ..

D. This Delegation is based on the following conditions:'

1. * % %

all applicable federal air pérmitting rules and follow the applicable federal
permitting process. If at any time it is determine that the state rules ér
statutes prohibit the department from applying any such standard or
procedur¢, the pertinent portioh of the delegation may be revoked.

* ok ok %

5. Public availability ofinformati-(')n shail be in acc.ordance with 40 C.E.R. §

52.21(q).

2. .In accomplishing the delegated PSD review, the State of Florida will apply



PSD Delegation Letter at 2-4. Based on this delegation, the FDEP may do nothiﬁg more
than implement the substantive and procedural framework of the federal PSD program —
'it may not, for example, substit-ute a different set of reqﬁirements or procedures based on
state law.

One unique distinction bé'tween an EPA-approved state PSD program and a
dg:legated federal PSD program-is the fact that »when a state is admvinistering the federal
PSD program (acting in the shoes of the Régional Administrator)'any dppeal of aPSD
permit must proceed directly to EPA’s Environmental Appeals Board in Washington,
D.C. and may not proceed through the state administrative and/or judicial appeal

5
. process.

FDEP’s Failuré to Comply with Applicable Law

With r,egérd to Seminole’s permit applicatioﬁ,’ it has been unclear throughout the
evaluation process precisely what approval criteria FDEP was applying and what
procedural rules it was following.. Among the earliest materials that FDEP issued was a
letter transmitting a “thice of Intent” to issue an air permit. See Letter from Trina
Veilhauer, FDEP Bureau of Air Regulation, to James R. Frauen, Seminole (August 24,
2005) (with attache(i Written Notice of Intent to Issue Air Permit and Public Notice of
Intent to Issue Air Permit). While these materials could reflect an intent to issue a CAA

: PSD permit,6 neither the Letter itself nor the attached materials ever mention the federal
CAA, the State’s delegation agr;c;ment with U.S. EPA, or the applicable federal PSD

regulations. Rather, the Letter (é_nd the attached Notices) refer only to Florida Statutes

Decnslons of the EAB may be subsequently appealed to the approprlate federal circuit court.
® For example, the materials refer specifically to the State’s preliminary determination of best available
control technology (BACT) — a core requirement of federal PSD permits.




and the Florida Administrative Code. While the Fl_orida Code liberally cross references

or incorporates the réquirements of the federal régulafions for PSD permitting, there are

some glaring inconsistenci‘es in FDEP’s handling of S@amindle’s permit application when
compared to the proéedures required under EPA’s regulations in 40 C.F.R. § 124.

o Most significantly, FDEP’s Public Notice of Intent fails ¢ntirely to identify the
corre(;t procedure for pubic participation in the permitting procéss and‘ for
administrative challenge of the PSD bermit. | The Notice states:

A person whose substantial inferests are affected by the proposed
permitting decision may petition for‘ an administrafive hearing in
accordance with Sections 120.569-and 120.5'7, tFlorida Statutes (;‘F.S.”)].
The petition must contain the information set forth below’ and must be

| filed with (received by) the Department’s Agency Clerk in the.Ofﬁce of
General Counsel of the Department of Environimental Protection, 3900

' Com-monwealvth Boulevard, Mail Station #35, Tallahassee, Florida 323997

3000 (Telephone: 850/245-2241; Fax: 850/245-2303). Petitions filed by

any person other than those entitled to written notice under Section

" The relevant provision provides:
A petition that disputes the material facts on which the Permitting Authority’s action is based must
contain the following information: (a) The name and address of each agency affected and each
agency'’s file or identification number, if known; (b) The name, address, and telephone number of
the petitioner; the name, address and telephone number of the petitioner’s representative, if any,
which shall be the address for service purposes during the course of the proceeding; and an
explanation of how the petitioner’s substantial interests will be affected by the agency
determination; (c) A statement of how and when each petitioner received notice of the agency
action or proposed action; (d) A statement of all disputed issues of material fact; If there are none,
the petitioner shall so indicate; () A concise statement of the ultimate facts alleged, including the
specific facts the petitioner contends warrant reversal or modification of the agency’s proposed
action; (f) A statement of the specific rules or statutes the petitioner contends require reversal or
modification of the agency’s proposed action; and, (g) A statement of the relief sought by the
petitioner, stating precisely the action the petitioner wishes the agency to take with respect to the
agency’s proposed action. A petition that does not dispute the material facts upon which the
Permitting Authority’s action is based shall state that no such facts are in"dispute and otherwise
shall contain the same information as set forth above, as required by Rule 28-106.301, F.A.C.



120.60(3), F.S., must be filed within fourteen (14) days of publication of

this Public Notice or'réceipt of a written notice, whichever occurs first.
Under Section 120.60(3), F.S., however, any person who asked the
Permittiné Authority for notice of agency action may ﬁle a petition within
fdurteen (14) days of receipt of that notice, regardless of the date of
publication. A petitioner shall mail a copy of the petition to the épplicant
| at the address indicated above, at the time of filing. The failure of any
person to file a pétition within the qpprbprfate time period shall constitute
- a waiver of that person’s right to request an administrative detefmination
‘ (hearing) under Sectioﬁs 120.569 and 120.57, F.S., or to intervene in this
» proceed{ng énd partici};ate asa par& fo it. Any subsequent intervention
will be only at the approval of the presidinAngfﬁcer upon the filing of a
motion in compliance with Rule 28-106.205, F.A.C. |
This procedure directly contradicts the express pl;oCedurés of 40 CFR § 124.19
by establishing an appeal process that impermissibly circumvents the U.S.
Environmental Appeals Board and by adding a sigﬁiﬁcant additional burden to
members of the public wishing to participate in a.permit proceeding.® Aside ffom
being inconsistent and impermissible on their face, FDEP's procedures are not
eveﬁ arguably equivalent to the procedural requirements embodied in the federal
régulatiqns. For example, the Stéte proceduré estéblisheé significantly more
burdensome time frames — requiring the filing of a petition within /4 days of the

filing of the Public Notice of the Intent to Issue. These procedures also indicate

® Pursuant to EPA’s delegation of authority to the State of Florida, the procedures of 40 C.F.R. § 124 were
binding upon FDEP at the time of its issuance of this Notice are remain so today.

10



that missing £his deadline will preclude any later involvement in the
administrative case or in any subsequent judicial action.”

s FDEP’s Public Notice of Intent to Issue Air Permit expr@ssiy limits participation
in any petition challenging the draft permit to individuals “whose substantial
interests a.re affécted By the proposed permitting decision.” Public Notice of
Intent at 2. Thisv limitation is in direct conflict with the provision of 40 C.F.R. §
124, which allows “any intereéted pergon” to file comments.and allows “any
pérson” who filed comments (or participated in a public hearing) to petition the
Environmental Appeals Board for review of any condition of a permit. ' Because

““substantial interests” are a term of art under Florida law,'" this departure from
the federal rules is particularly impé_rtant, as if may prevent otherwise “interested”
persons from participating in the process at all.m.

e FDEP’s Public Notice of Intent also suggests that the PSD permitting process has

been (or will'be) conflated with the state’s Power Plant Si-tin.g Act process.. The

Notice states:

? Under the federal PSD program, any person has the right to file comments on a draft permit (or
participate in a hearing). “After the close of the public comment period under §124.10 on a draft permit,
the Regional Administrator shall issue a final permit decision.” 40 C.F.R. § 124.15. Thereafter, upon
issuance of a final permit, any person who filed comments or participated in a hearing may file a petition
for review with the EAB. Petitioners have 30 days from the issuance of a final PSD permit to file their
petition with the Board. See 40 C.F.R. § 124.19. Moreover, the federal rules provide that even parties that
- did not file comments or participate in hearing may appeal a final permit decision “to the extent of the
changes from the draft to the final permit decision.” 40 C.F. R. § 124. 19(a).

' There is no valid argument that the term “interested” person under the federal rules is equwalent to
Florida’s interpretation of “subslantlally affected interests.”

" Under Florida law to establish that the substantial interests of a party will be determined by an agency,
for purposes of the Administrative Procedure Act (APA), “requires a showing that: (1) the proposed action
will result in injury-in-fact which is of sufficient immediacy to justify a hearing; and (2) the injury is of the
type that the statute pursuant to which the agency has acted is designed to protect.” Fairbanks, Inc. v. State,
Dept of Transp., 635 So.2d 58, 59 (Fla. Ist DCA 1994).

2 1t is also unclear whether FDEP’s process contains an express provision, as do the federal rules, allowing
for the introduction of new issues after the close of the period for public comment where such issues were
not reasonably ascertainable during the comment period. See 40 C.F.R. § 124.13. If not, this would
constitute another departure that has the effect of limiting meaningful public participation.

11



For the purposes of judicial review, the Department may, when possible,
consolidate a request for ladministrati?e hearing on this draft permit within
a Power Plant_ Certification Hearing.
As aresult, it is not even entirely clear whether an independent PSD perﬁit
hearing,.chusing specifically on PSD issues, is available.

o Under the federal rules, upon issuing a draft PSD permit, the permitting authority
is required to also issue either :;1 “staternent of basis” (pursuant to 40 CFR §
124.7),'a Fact Sheet (pursuant.to 40 C.F.R. § 124.8), or both. A statement of basis
must “briefly describe the derivation of the conditions or the draft permit and the

- reasons for them.” 40 C.F.R. § 124.7. A fact sheet must “briefly sét forth the
principal facts and the significant factual, legal, methodological and policy
q‘uestions considered in preparing the draft permit,” including a description of the
facility, the types and quantities of pollutant, the degree of PSD increment
consumption, a«br_ief s&mmary of the basis for the draft permits cénditions
(including legal citations), reasons for denying requested Vériances, anda
descriptién of the procedures for reaéhing a final decision. 40 C.F.R. § 124.8.
Any fact sheet or statement of basis must “be sent to the applicant'and, c}n request,
to any other person.” 40 C.F.R. §A 124.7(b), 124.8(a). The statement of basis
and/or fact sheet (as well as all documents cited theréin) are also spgciﬁcally

~required to be a parfbf the administrative record under 40 C.F.R. § 124..9.
However, there- is no indication-i_n FDEP’s Notice of Intent or Public Notice *

Document that any fact sheet or statement of basis was ever prepared.13

"* The Notice of Intent identifies available documients as including the draft permit, a technical evaluation
and preliminary BACT determination document, the application, and other information submitted by the
applicant. See August 24 Fauen Letter, Notice attachments. We note as well that the Public Notice appears

12



o The federal regulations provide that:
All public notices issued under this part shall contain the following
minimum information: |
* % % ‘
A brief description .of the comment procedures require by §§ 124.11 and
-124.12 and the time and place of any hearing that will be held, including a
Stateme_:nt of procedures to request a hearing (unless a heéring has already
been scheduled) and other procedures by which the public-may participate
in the final permit decision.
FDEP's notice, however, did not include the time and place for any hearing.
| Moreover, contrary to the plain language of 40 C.F.R. § 124.11, FDEP’s notice
- suggested that it Qas withiﬁ FDEP’s discretion to deny'a fequest for hearing bqsed
on lack of “sufficient interest.” See Public NAoltic'e of Intent to Issue Air Permit at
2.'"* FDEP’s actions in this regard impermissibly depaft‘ from the requiremehts of
the federal iaw, and have the effect of potentially stifling public involvement in
the permitting process. | |
e Additionally, EPA has acknowledged its obiigation to undertake consultation
under Section 7 of the Endangered Sbecies Act for any federally issued PSD

permit — including any permit issued by a state pursuant to a delegation agreement

to have been publish only in the Palatka Daily News, a paper with a small regional readership (with a
circulation of only about 12,000 -15,000) that does not reach all the potentially interested persons in the
State of Florida. Thus, the adequacy of the public notice itself is in question.

" In fact, the public has an absolute right to a public hearing under the EPA’s regulations if one is
requested — a member of the public need not demonstrate that there is “sufficient interest™ in a public
hearing in order to trigger the right to be heard. The only-limitation on requests for public hearings is that
they must be in writing and must state the nature of the issues proposed to be raised.
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like the one that Florida is currently operating under.'” Here, it appears that there

has been no such consultation whatsoever.

Clearly, FDEP has not fo]]éwed the appropriate federal prqcedural rules in
handling this ﬁermit application. Indéed, it is difficult to determine whether in fact the
permit notice was intended to effectuate the issuance of a federal PSD permit at all'® -
and rega%dless of intent, the process that FDEP has followed cannot effectuate the |
issuance of a federal PSD perhit. This failure to comply with applicable law has

limited involvement in the administrative process, and created significant and

impermissible barriers to.public participation.

The Harm to the public is ongoing — as many membérs of the public may héve‘
failed to become involved as a result of FDEP’s failure to confonﬁ tb the applicable
federal rules. Public participation may have been prejudiced due to the perceived burden
associated with participation in the process that FDEP described in its initial notice; due
to lack of notice resulting from fhe limited publication ‘of notice documents; due to lack
of informatioﬁ resulting from the absence of a conforming statement of basis or fact
sheet; due to perce‘ived standing restrictions resulting from FDEP’s impermissibly narrow
description of a “substantial interest” standing requirement; or due to the inability to meet
FDEP’_s impermissibly truncated deadliﬁe for filing an appeal. ‘As a result of the State’s
procedural errors, any such members of the public are riqw nominﬁlly precluded from

participating in the administrative process.

"> See In re Prairie State, PSD Appeal 05-05 (Aug. 24, 2006).

- 16 States have an obligation to sufficiently distinguish federal and state permitting activities so that the

public can understand what administrative actions are taking place and what action is required on their part
to meaningfully participate. See, e.g., In re Amerada Hess Corp., PSD Appeal 04-03 (Feb. 1, 2005). Ir
this case, at best FDEP was being intentionally vague about the nature of the process and what was required
of the public to fully participate.. If FDEP itself was uncertain what procedural requirements would
ultimately apply, it should have specifically addressed this issue to give the public the information -
necessary to decide when, where, and how to participate. FDEP’s failure to do so constitutes a significant
procedural error that prejudices the entire permitting process.

14



| Addrtionally, the EPA has conceded that FDEP’s existing PSD permitting process
is inconsistent with federal rules and therefore cannrﬁt even provide a valid basis for
issuing a state PSDApermit. Specifically EPA recently proposed to issue a conditional SIP
approval of Florida’s state PSD prograrh, éontinge,nt on the srz;te making certain revisions
to Florida state laws governing the issuance df PSD permits‘."7 The EPA explained:

{ajlthough EPA has determined that some of the differences in Florida’s PSD
program are acceptable, some differences are not consistent with the federal rules.
Therefore, EPA has determined that Florida’s PSD program does not meet all the
program requirements for the preparation, adoption and submittal of
implementation plans for the Prevention of Significant Deterioration of Air
Quality, set forth at 40 CFR 51.166 and revzszons are necessary for Sfull

approval

The EPA mandated the following changes in the Florida PSD process asa precondrtron to
full approval of the State’s PSD program
F lorlda,must (1) revise the definition of ‘‘new emissions unit’’ to be consistent

with the federal definition or revise the definition to definé what is meant by
“‘beginning normal operation’” and provide an equivalency demonstration
supporting the revised definition; (2) revise the definition of “‘significant
emissions rate”” to include ozone depleting substances; (3) withdraw the request
that EPA include a significant emissions rate for mercury in the Florida SIP,
specifically section 200.243(a) 2 of F.A.C. Chapter 62-210; and (4) revise the
recordkeeping requirements at 62-212.300 to be consistent with federal
requirements.'”

However, even were EPA to finalize its conditional approval of Florida’s PSD program,

this would not and could not retroactively remedy the procedural flaws in the 'permitting'

process for Seminole’s proposed new unit.

The rules that have applied thus far, and that still apply today, are embodied in the

federal regulations addressing the issuance of federa] PSD permits _ rules that FDEP has

"7 See 73 Fed. Reg. 18466 April 4, 2008.
' Id at 18469
" 1d at 18473

15



utterly failed to follow. Thus, FDEP cannot now issue a valid federal PSD permit.
Similarly, EPA has specifically found that the rules that FDEP appears to have foilowed

in this instance do “not meet all the program requirements for the preparation, adoption

and submittal of implementation plans for the Prevention of Significant Deterioration of

Air Quality, set forth at 40 CFR 51 .166” and therefore cannot, without changes, support
the full approval of Florida’s state PSD program. In short, FDEP may. not sin;lply pretend
that the federal requirements do not now apply, nor may the state rely on application of
an un-approved (aﬁd un-approvable) state PSD program in lieu o.f the federal program
withﬁpt revisiting the permit afresh under an EPA-approved PSD program. Accordingly,
FDEP has fo.l‘lowed neither a valid federél PSD process nor a valid and approvable state
PSD process, the very foundation of Seminole’s PSD permit is inherently unstable.zo_.
In light of the procedural cbncems outlined above, in order to validly iésue a

federal or state PSD permit, FDEP must re-notice the PSD permit, clearly explain the

status of Florida’s PSD program and the available regulatory options, and 'tran'sparently

“follow the appropriate procedural rules for public participation, hearing, information

dissemination, and appeals, and appropriate apply the applicable substantive standards
and requirements: Additionally, before it may initiate any state PSD perm it process,
Florida must incorporate the requirements cited in EPA’s proposed conditional SIp

approval and await a final EPA approval of the st;ite’s PSD program.

IIl. OBLIGATION TO PERFORM MACT ANALYSIS

New Jersey v. EPA requires a MACT determination

% Indeed, the process at this point is so hopelessly confused that the only way to salvage the PSD permit

exercise is to start over from the beginning with a clear and open explanation of the status of Florida’s PSD
program and the available regulatory options.
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On February 8, 2008, the D.C. Circuit Court'of Appeals held that EPA improperly
attempted to remove coal-fired poWer plants from the section 112 (c) list of source
categories subject to CAA requirements for hazardous air pollutant emission reduction
standards. New Jersey v. Environmental Protectiqn Agency, No. 05-1697, slip ép. at 17
(D.C. Cir. 2008). The Court’s decision made clear that because EPA’s attempted delisting
was illegal, relevant sources remain. listed under sectiop 112 of the CAA. 2T Asa fesul_t,
permitting agencies, including FDEP, must perform a full case-By-case MACT analysis
for all new and modified EGU’S to ensure appropriate MACT level control of mercury

and other HAPs.. -

In vacating EPA’s “clean air mercury rule (“CAMR”),” the Court acknowledged
théf the Agency had illegally attempted to remove EGUs from the list of source
categ()'ries established pursuant to CAA § 112(c). Accordingly, 'EPA’S purported
“delisting” was ineffectual, and thé, December 2000 source category listing of EGUs -

| remains in effect. Specifically, in vacating EPA’s delisting decision and the associated
CAMR, thé Court concluded: |

[I]n view of the plain text and structure of section 112, we grant the
petitions and vacate the Delisting Rule. See Allied-Signal, Inc. v. U.S.
Nuclear Regulatory Comm’n, 988 F.2d 146, 150-51 (D.C. Cir. 1993). This
requires vacation of CAMR’s regulations for both new and existing EGUs.
EPA promulgated the CAMR regulations for existing EGUs under section
111(d), but under EPA’s own interpretation of the section, it cannot be
used to regulate sources listed under section 112; EPA thus concedes that
if EGUs remain listed under section 112, as we hold, then the CAMR
regulations for existing sources must fall. Resp’t Br. at 99, 101-02; see
also Delisting Rule, 70 Fed. Reg. at 16,031.

.Because EGUs are a listed category of major source under CAA § 112(c), because

*' The court’s decision also constitutes an intervening event that justifies the submission of these comments
at this time.
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EPA’s attempt fo delist this source category was illegal and ineffectual, and because the
triggering criteria for applicability of CAA § 112(g) has been satisfied (i.e., the “effective
date of a permit program under subchapter V>), it is clear th?it the proposed Seminole
coal plant mé'y not move forward unless and until FDEP performs a comprehensive

- MACT analysis, and establishes case-by-case emission limitations for each HAP that the
facility would emit, and ensures that the facility will meet those limits. Consistent'with
the express requirements of section 112(d), these standards must reduce emissions of
HAPs to the greatest degree achievable, and may be no less stringent than “the emission

control that is achieved in practice by the best controlled similar source.”*

Neither the Notice of Inten.t to Issue an Air-Permit for the Seminole plant (that
FDEP issued on Augusf 24,‘2.006),'n0r any of FDEP’s supporting materials, include a
MACT analysis ér pufport to address the Act’s MACT-related provisions. Nor doe§ the
Notice of Intent to Issue and Air Permit or any FDEP supporting material incorporate any
MACT emission limitations or other requirements épplicable to mercury and other
HAPs.*

We note that the EPA Regulatory Finding upon which EPA’s listing decision was
based states that “Coal- and oil-fired electric utility steam generating units .., emit a

significant number of the 188 HAP on the section 112(b) list.” 65 Fed. Reg.79825,

22 The D.C. Cir. has issued numerous opinions that directly address the Agency’s obligations when -
adopting standards under section 112(d). See National Min. Ass'nv. E.P.4.,59 F.3d 1351 (D.C. Cir. 1995);
National Lime Ass'nv. E.P.A.,233 F.3d 625 (D.C. Cir. 2000); Cement Kiin Recycling Codlition v. E.P.A.,
255 F.3d 855 (D.C. Cir. 2001); Sierra Club v. E.P.A., 353 F.3d 976 (D.C. Cir. 2004); Mossville
Environmental Action Now v. E.P.A.,370 F.3d 1232 (D.C. Cir. 2004); Sierra Club v. Environmental
Protection Agency, 479 F.3d 875 (D.C. Cir. 2007); Natural Resources Defense Council v. E.P.A., 489 F.3d
1364 (D.C. Cir. 2007). FDEP’s identification of MACT limitations for the Seminole facility must be
consistent with the D.C. Circuit’s guidance regarding the establishment of MACT standards under section
112(d) as expressed in these cases. ’

> See FDEP Seminole supporting air permitting material at

http://www .dep.state.fl.us/Air/permitting/construction/seminole_palatka.htm
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79827-79828 (Dec. 20, 2000) (emphasis added). EPA has developed a “selected” listing

| 6f approximately 67 hazardous air pollutahts emitted by coal-fired power plants that
includes, in addition to mercury, toxics like arsenic, beryllium, cadmium, chromium,
dioxins, lead, and manganese. 65 Fed. Reg. 79825, 79&&28 (Dec. 29, 2000); see aléo U.S_.
Enviroﬁmental Protection Agency, Study of Hazardous Air Pollutant Emissions ﬁdm
Electric Utility Steam Generating Units—Final Report to Congress (“Utility Study”), ES
1;2 (Feb. 1998). The D.C. Circuit Court of Appeals has specifically recognized EPA’s
“clear statutory obl-igation to set emissions standards for eaéh ... HAP [listed in CAA
§112(b)}.” National Lime Ass’n v. EPA, 233 F.3d 625, 634 (D.C. Cir. 2000). Thus, the
MACT determination for the Seminole facility must specifically address all of the 67 (or
more) hazardous air pollutants the Seminéle plant may emit.

Because FDEP has yet to address HAP emissions from the proposed facility
whether or not FDEP reopens the PSD portions of tire CAA épproval for the plant (which
it should) construction may not begin until the Agency has performed a robust MACT
anaiysis, provided an opportunity for public notice an comment (consistent with
applicable EPA regulations), and adopted final HAP emissions limitations that fully
comply with the requirements of section 112(d) and 112(g).

| Moreover, were Serﬁinole to bégin construction of the proposed unit without first
obtaining a valid MACT determination for all HAPs that the facility will emit, suéh
activit}; would constitute a clear violatioﬁ of the Act, and would subject Seminole to a
possible CAA enforcement action.
FDEP Must keopen the PS"D Permit Andlysis for Seminole

Finally, a robust MACT analysis and strict MACT limitations for mercury and
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other HAPs are likely to require changes to facility design and/or operational parameters.

As a result, the detailed analysis of emissions performance and otrrer environmental
impAlications of the project required under the PSD program may no longer be fully

" accurate. Among other things, use of activated carbon injection to remove mercury from
the flue gas would result in elevated levels of mercury and other toxins in the solid waste
p_roduced by the proposed plant. 24 These solid wastes will need to be properly disposed
of, and may pose a serious threat to groundwater resources if ménaged improperly.
Among other things, MACT-related controls could also affect ’rhe facility’s water use
preﬁle, charlge energy demands, facilrtate greater control of non-HAP emissions, and
require or preclude the use of certain design criteria, fuel, pollution control equipment, or
.work practices. Asa resulr, in addition to the procedural reasons outlined above, FDEP
should specifically reopen the PSD permit process for the proeosed Seminole plant in

order to specifically coordinate MACT and PSD-related analyses.25 _
In order to ensure that the PSD permit requirements continue to reflect the

greatest degree of emission reduction achievable, pursuant to the criteria of CAA § 165

2 In its 2000 Regulatory Determination on Wastes from the Combustion of Fossil Fuels, EPA anticipated
that an increase in the toxicity of CCW could result from the more stringent regulation of power plant
hazardous air emissions under the Clean Air Act. EPA pledged: “We will reevaluate risk posed by.
managing coal combustion solid wastes if [evels of mercury or other hazardous constituents change due to
any future Clean Air Act air pollution contro! requirements for coal burning utilities.” 65 Fed. Reg. 32,221.
In a subsequent 2006 Study, EPA demonstrated such heightened risk, especially from arsenic and selenium,
from CCW generated by coal-fired power plants with activated carbon injection. US EPA.
Characterization of Mercury-Enriched Coal Combustion Residues from’ Electric Utilities Using Enhanced
Sorbents for Mercury Control, EPA/600/R-06/008 (January 2006) (finding that arsenic may leach at levels
100 times its maximum contaminant level (MCL) and selenium at levels up to 200 times its MCL). In a
report to be released later this year, EPA will address CCW generated by coal-fired power plants
employing wet scrubbers — preliminary data indicate that toxic metals in CCW from these plants are also
cause for concern. U.S. EPA, Office of Research and Development. “Evaluating the Fate of Metals from’
Management of Coal Combustion Residues from Implementation of Multi-Pollutant Controls at Coal-Fired
Electric Utilities,” Presentation for 32nd Annual EPA-A&WMA Information Exchange, December 4, 2007.
2 Among other things, this coordinated federal regilatory assessment may provide additional justification
for conducting a robust evaluation of alternatives to the project (both under BACT and under CAA §

165(a)(2)).
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and 16‘9, and to ensure that all other environmental impacts are appfopriately considered,
FDEP must reexamine the PSD permit limits and other permit conditions in light of the
MACT analysis required by section 1 12(g)._Additionvally, FDEP must provide th‘e public
with an opportunity ‘to comment on EPA’s conclusions regarding~ the affect that .
compliance with section 112(g) will have on the appropriateness of the project and on the

level of stringency of the emission limits under section 165.

IIL.OBLIGATION TO ESTABLISH CO, LIMITATIONS

Mass v. EPA rééuires establishment of CO; limits

rkOn April 2, 2007, the Supreme Court’s-issued its landmark ruling in
Massachusetts v. EPA, overturning EPA’s impermissible interpretation of the CAA,‘
which that Agency had relied ﬁpon to avoid regulz.ﬁing greenhouse gases. Massachuselts
v. Environmental Protection Agency, 127 U.S. 1438, 167 L.Ed.2d 248 (2007). The Court
explained: — |

Because EPA be]iéves that Congress did not intend it to
regulate substances that contribute to climate change, the

agency maintains that carbon dioxide is not an “air
pollutant” within the meaning of the provision.

The statutory text forecloses EPA's reading. The Clean Air
Act's sweeping definition of “ait pollutant” includes “any
air pollution agent or combination of such agents, including
any physical, chemical ... substance or matter which is
emitted into or otherwise enters the ambient air....” §
7602(g) (emphasis added). On its face, the definition
embraces all airborne compounds of whatever stripe, and
underscores that intent through the repeated use of the word
“any.”  Carbon dioxide, methane, nitrous oxide, and
hydrofluorocarbons are without a doubt “physical [and]
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chemical ... substance [s] which [are] emitted into ... the
ambient air.” The statute is unambiguous

As a result of the Court’s finding that CO; and other global warming pollutants are
“pollutants” for purposed of the clean air act, these substances are pollutants “subject to
régulation under the Act” as this phrase is used in the PSD provisions of the Act.
Therefore, the Court’s decision triggers the obligation for permitting agencies, including
FDEP, to include carbon dioxide emission limits in PSD permits. 40 C.I;.R. 8§
52.21(b)(50)(iv).% |
It-is now cl¢ar that there is a sfrong link between human ag:tivities, an

increase in globai warming pollutants (like CO,), and changes in the global clinﬁate. It |
has élso become clear that CO; is a harmfui pollutant that.endangers public Bealfh, the
environmént, species, ecoéystems, énd human economic and physical welfare. In 4
_ addition to the Supreme Court decision in Mass v. EPA, there have beén other important,
and complimentary, developmenlts in our under’stahding of global warmin g and its
impacts. In February 2067 (after the close of the comment period for the Seminole
project) the Intergovernmental Panel on Climate Change (“IPCC”) released a summary of
, thg contribution of Working Group I to its Fourth Assessment Report. The Sﬁmmary
concludes, among other things:

e The globall atmospheric concentration of carbon dioxide has increased from a pre-

industrial value of about 280 ppm to 379 ppm in 2005;

e The atmospheric concentration of carbon dioxide in 2005 exceeds by far the

' natural range over the last 650,000 yearé;

* The Couft s decision also constitutes an intervening event that justifies the submission of these
‘comments at this time. Moreover, the undersigned have raised these issues already in a letter submltted in
November 2007, and have received no response from FDEP.
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The primary source of the increasgd atmospheric concentration of carbon dioxide
since the pre-industrial period results from fossil fuel use;

There is at least a 9 out of 10 chance that the global average net effect of human
activities since 1750 haé been one of warming;

Warming of the climate system is unequivocal, as is now evident from |
observations of increases in global average air and ocean temperatures, .

- widespread melting of snow and ice, and rising global average sea level;

At continental, regional and ocean basin scales, numerous long term changes have
been observed. These include changes in arctic temperatures and ice, widespread
changes in precipitation amounts, ocean salinity, wind. paﬁerns and aspects of
extreme weather including droughts, heavy precipitation, heat waves and the
intensity of tropical cyclones;

There is greater than a 90% likelihood that most of the observed increases in

_ global average temperatures since the mid-20th centﬁry are due to the observéd :
inéreases in anthropogenic greenhouse gas emissions;

For the next two decédes, warming éf about 0.2 Degrees Celsiué per decade is
projected for a range of emission scenarios; |

There is greater than a 90% likelihood that hot ext-remes, heat waves énd heavy
precipitation events will continue to become more frequent; and

Anthropogenic warming and sea level rise would éontinue for centuries due to the
time scales associated with cliﬁate prpcessés and feedbacks, even if greenhoﬁse

gas concentrations were to be stabilized.



In 'April 2007, the IPCC also released a Summary of the Contribution of Working

Group Il to its Founh Assessment Report. This Summary concludes, among other things:
o Temperature increases have had effects on agriculture and forestry management at
North.err.1 Hemisphere higher latitudes;
e Drought-affected areas will likely increase in extent. Heavy precipitation events
which are very likely to increase m frequency, will augmenf flood risk; end
_e InNorth America, major challenges are projected for crops that are near the warm
end of their suital.)le range or depeod on highly utilized water resources.

Moreover, in May 2008, EPA participated in the release of a report prepe’red by
the Committee on Environment and Natural Reeources National Science and Technology
Council, entitled “Scientific Assessment of the Effects of Global Change on the United
States,” which reached many of the same conclusions outlined a.bove.27

Absent any emission limitations,l the Seminole plant will emit some 6.5 miflion
tons of carbon dioXide every year (more than 325 million tons over the 50-plus year life
of the facility). FDEP’s failure to establish CO; BACT limits for sources that are among
the iargest and longest-lived greenhouse gas emitters is inconsistent witﬁ applicable law
and reflects bad policy from both a state and federal perspective.”® Despite the Supreme
Court ruling, and the clear evidence of harm from CO, emissions and glooal ‘warming,
and other developments, FDEP did not reexamine Seminole’s PSD_ permit to speciﬁcally |
 identify a best available control technology limit for CO, emissions, or to otherwise

address CO; emissions from the proposed-Seminole facility.

7 Available at: http: /www.climatescience. gov/Library/scientific-assessment/.
*® This failure is not only sufficient to provide grounds for administrative review, it is also inconsistent as a
policy matter with the major policy undertakings of Florida's leadership led by Governor Crist — it would
be contrary to sensible energy and climate planning for FDEP to proceed with issuing this permit without
the benefit of insights of the State’s current policy endeavors.
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A. The Clean Air Act Requires BACT For Each Pollutant “Subject to
‘Regulation”

The Clean Air Act prohibits the construction of a new major stationary source of
air pollutants except in accordance with a preyention of significant deterioration (PSD)
construction permlt. 42 U.S.C. § 7475(a); 40 C.F.R. §52.21(a)(2)(iii).29 A PSD permif
must include a BACT limit “for each pollutant subject to regplation under [the Clean Air
Act]” for which emissions exceed_speciﬁed signiﬁcanco levels. 42 U.S.C. §§ 7475(a),
7479; 40 C.F.R. §§ 52.21(b)(1), (b)(2), (b)(12), (b)(50), (j)(2). BACT, in turn, is required

“for each regulated NSR pollutant that it would have the potential to emit in significant

amounts.” 40 C.F.R. § 52.21(j)(1) (emphasis added). Section 52.21(5)(50) defines
“Reg.ulétod NSR pollutant” as the following:

(i) Any pollutant for which a national ambient air quality standard has been
promulgated and any constituents or precursors for such pollutants
identified by the Administrator (e.g., volatile organic compounds are
precursors for ozone);

(i) ~Any pollutant that is subject to any standard promulgated under Section
111 of the Act;

(iii)  Any Class I or Class II substance subject to a standard promulgated under
or established by title VI of the Act; or

(iv)  Any pollutant that otherwise is subject to regulation under the Act; except
that any or all hazardous air pollutants either listed in section 112 of the
Act oradded to the list pursuant to section 112(b)(2) of the Act, which
have not been delisted pursuant to section 112(b)(3) of the Act, are not
regulated NSR pollutants unless the listed hazardous air pollutant is also
~ regulated as a constituent or precursor of a general pollutant listed under
section 108 of the Act. :

40 C.F.R. § 52.21(b)(50) (emphasis added). The statutory and regulatory definitions of

BACT similarly applies to all air pollutants “subject to regulation” under the Act:

% As discussed above, Florida now administers the federal PSD program through a dclegation agreement
with U.S. EPA. Accordingly, Florida is subject to and bound by the specific provisions of the federal PSD
program, as embodied in the Code of Federal Regulations, and the precedent of rulings by the EAB.



Best available control technology means an emissions
limitation (including a visible emission standard) based on
the maximum degree of reduction for each pollutant subject
to regulation under Act which would be emitted from any

proposed major stationary source or major modification
which the Administrator, on a case-by-case basis, taking.
into account energy, environmental, and economic impacts
and other costs, determines is achievable for such source or
modification through application of production processes or’
available methods, systems, and techniques, including fuel
cleaning or treatment or innovative fuel combustion

. techniques for control of such pollutant.

40 C.F.R. § 52.21(b)(12) (emphasis added); see also 42 U.S.C. 7479(3). In short, a PSD

permit must include a BACT limit for each pollutant subject to regulation. See 42 U.S.C.

§ 42 U.S.C. §§ 7475(a). This reading of the Act was recently confirmed by a Georgia
state court, which found that Georgia’s Department of Natural Resources had

impermissibly failed to adopt a BACT limit for CO; in the PSD permitting process for

the proposed Longleaf coal plant in Early County, Georgia.3 0

B. Carbon Dioxide is a Pollutant Subject to Regulation Under the Act

Carbon dioxide is a “pollutant,” as that term is used in the Clean Air Act and the

PSD regulations. Section 302(g) of the Clean Air Act defines “air pollutant” expansively

to include “any physical, chemical, biological, radioactive . . . substance or matter which

is emitted into or otherwise ehters into the ambient air.” 42 U.S.C. § 7602(g) (emphasis

added).

" The Clean Air Act’s sweeping definition of “air pollutant”

includes “any air pollution agent or combination of such
agents, including any physical, chemical . . . substance or
matter which is emitted - into or otherwise enters the
ambient air . . . .” §7602(g) (emphasis added). On its face,
the definition embraces all airborne compounds of
whatever stripe, and underscores that intent through the

3 Friends of the Chaitahoochee v. Couch, Docket No. 2008CV 146398, Superior Court of Fulton County

(June 30, 2008).
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repeated use of the word “any.” Carbon dioxide, methane,
nitrous oxide, and hydrofluorocarbons are without a doubt

“physical [and] chemical . . . substance[s] which [are]
emitted into . . . the ambient air.” The statute is
unambiguous.

127 U.S. 1438, 1460 (emphasis in original). The Court,' also clearly recognized the fact
that CO, (among other things) contributes to global warming, and th¢ fact that global
warming poses a significant threat to public health, welfare, and the- environment.

Other éntities (such as the IPCC) have also recognized the enormous potential for
health, environmental, and economic harm frdm global warming. EPA itself recog}mizes
that global warming is likely to have numerous and particularly severe adverse public
health and environmental consequences, including direct heat-related effects, extreme
weather events, climate-sensitive disease impacts, air quality effects, agricultural effects
(and related impacts on nu'trition), wildlife and habitat impacts, biodiversify impacts,
impacts on marine life, economic effects, and social disruption (such as population
displacement).” Indeed, numerous studies directly link global warming with increases in

. .y ; . s 32
a variety of serious environmental, health, economic, and ecological impacts.

3! See hitp://www.epa,gov/climatechange/effects/health.html.

32 Reports in late 2006 suggest that global warming is likely to cause extreme events that will damage
ecosystems, harm public health, and disrupt society well before the end of the century.
http./twww.commondreams.org/headlines06/1021-01. htm. See, also http://www.pewclimate.org/global-
warming-in-depth/environmental_impacts/reports/ (with links to the following studies: Observed Impacts
of Climate Change in the U.S., Coping With Global Climate Change: The Role of Adaptation in the United
States, A Synthesis of Potential Climate Change Impacts on the United States, Coral Reefs & Global
Climate Change: Potential Contributions of Climate Change to Stresses on Coral Reef Ecosystems, Forests
& Global Climate Change: Potential Impacts on U.S. Forest Resources, Coastal and Marine Ecosystems
and Global Climate Change: Potential Effects on U.S. Resources, Aquatic Ecosystems and Global Climate
Change: Potential Impacts on Inland Freshwater and Coastal Wetland Ecosystems in the United

States, Human Health & Global Climate Change: A Review of Potential Impacts in the United States,
Ecosystems & Global Climate Change: A Review of Potential Impacts on U.S. Terrestrial Ecosystems and
Biodiversity, Sea-Level Rise & Global Climate Change: A Review of Impacts to U.S. Coasts, Water and
Global Climate Change: Potential Impacts on U.S. Water Resources, The Science of Climate Change:
Global and U.S. Perspectives, Agriculture & Global Climate Change: A Review of Impacts to U.S.
Agricultural Resources). These studies are incorporated here by reference
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Moreover, a iecont assessment of global warming’s economio impacts concluded that the
ecoriomic and social welfare impacts of global warming will be profound.”

The term “subject to regulation” as that term is used in the Act and the PSD
regulations means not only pollutants that are currently regulated, but pollutants that EPA
~ has an obligation io regulate or for which EPA and the states possess but have not
exercised authori‘iy to impose specific requirements. Notably, oarbon dioxide meets
either test — it is.currently regulated and it is subject to further regulation under the Act.

i. Carbon Dioxide Is Currently Regulated Under the Act.

Even if the term “subject to regulation’; in the Act and 40 C.F.R. § 52.2i(b)(50)
were limited to pollutanto that are currentiy regulated under another Clean Air Act
provision, a BACT limit for carbon dioxide is required becéuse Carbon dioxide is |
curreritly regulated under the Clean Air Act’s acid rain provisions. Given that the
Supreme Court has announced ihat CO; is also a “pollutant” under the Act, this
combination of factors means that CO, is a pollutant subject to regulation and therefore
- must be treated as an NSR poliutant under the PSD program.

- Section 821 of the Clean Air Act Amendments of 1990 directeci EPA to
promulgate regulations to require certain sources,i including coal-fired power plants, to
monitor carbon dioxide omissiono and report monitoring data to EPA. 42 UiS.C. § 7651k
note. In 1993, EPA promulgated such regulations, which are set forth at 40 C.F.R. Part
75. The regulations generally require monitoring of carbon dioxide emissions through
the installation, certiﬁcation, operation and maintenance of a continuous emission -

monitoring system or an alternative method (40 C.F.R. §§ 75.1(_b), 75.10(a)(3));

3 See STERN REVIEW ON THE ECONOMICS OF CLIMATE CHANGE, available at: http://www.hm-
treasury.gov.uk/Independent_Reviews/stern_review_economics_climate_change/sternreview_index.cfm.
(incorporated by reference here).
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preparation and maintenance of a monitoring plan (40 C.F.R. § 75.33); maintenance of
certain records (40 C.F;R. § 75.57); and reﬁorting of certain information to EPA,
including electronic quz;rter[y~ reports of carbon dioxide emissions data (40 C.F.R. §§
75.60 — 64). See e.g., Buckley v. Valeo, 424 U.S. 1, 66-67 (1976) (finding record keeping
and reporting requirements to be regulation, 'albei_t bermissible regulétion, of speech). 40
C.F.R § 75.5 prohibits operaiion of an affected source in the absence of compliance with

the substantive requirements of Part 75, and provides that a violation of any requirement

of Part 75 is a violation of the Clean Air Act. Additionally, other CAA provisions and

EPA’s implementing regulations apply to these CO, monitoring, recordkeeping, and
reporting requirementsA— like the Act’s criminal violation provisions and citizen suit
provisions. Thus, carbon dioxide is already regulated under the Act, and under EPA’s

existing regulations, as part of the Acid Rain provisions.**

3 Additionally, under the existing landfill gas regulations adopted under section 111 of the CAA, EPA has
already specifically justified emissions regulations based on the climate-related impacts of greenhouse

" gases - In the rulemaking adopting requirements to reduce “landfill gas emissions,” EPA defines landfill

gas as “a gaseous by-product of the land application of municipal refuse typically formed through the
anaerobic decomposition of waste materials and composed principally of methane and CO,.” 40 C.F.R. §§
60.4248, 63.6175, 63.6675. EPA’s rules then require “control” of landfill gas emissions. 40 C.F.R. §
60.752. In adopting these regulations, EPA specifically found that GHG emissions (in the form of methane
and “CO, equivalents™) endanger public health and welfare, and relied in part on the health and welfare
benefits associated with GHG emission reductions to justify its final rule:
Briefly, specific health and welfare effects from [Landfill Gas] emissions are as follows: NMOC
[non-methane organic compounds] contribute to ozone formation; some NMOC are known or
suspected carcinogens, or cause other noncancer health effects; NMOC can cause an odor
nuisance; methane emissions present a well-documented danger of fire and explosion on-site and
off-site, and contribute to global climate change as a major greenhouse gas. Today's rules will’

serve to significantly reduce these potential problems associated with LFG emissions.
* * * .

The Climate Change Action Plan, signed by the President in October, 1993, calls for EPA to
-promulgate a "tough" landfill gas rule as soon as possible. This initiative also supports a more
stringent emission rate cutoff that will achieve greater emission reduction. :

* * * . .
The additional methane reductions achieved by this option are also an important part of the total
carbon reductions identified under the Administration's 1993 Climate Change Action Plan. The
EPA thus concludes that the chosen alternative is the most cost—ejj‘ecuve to achieve the objectives

ofsect:on Hr.
*
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ii. Carbon Dioxide Is Subject to Further Regulation Under the Act.
Notably, it is not required that carbon dioxide emissions be limited by existing
. . 4 . )
regulations for carbon dioxide to be “subject to” regulation under the Clean Air Act.

“Subject to” means “capable of being regulated” and not “currently regulated.” EPA

itself has recognized the general principle that “[t]echnically, a pollutant is considered

regulated once it is subject to regulation under the Act. A pollutant need not be

. specifically regulated by a section 111 or 112 standard to be considered regulated. (See

61 FR 38250,'38309, July 23, 1996.)” See RULES and REGULATIONS,

ENVIRONMENTAL PROTECTION AGENCY, 40 CFR Part 70, Change to Definition

of Major Source Tuesday, 66 Fed. Reg. 59161 (Nov. 27,2001) (emphasis added).®

There is a general concern within the scientific community that the increasing emissions of
greenhouse gases could lead to climate change, although the rate and magnitude of these changes
are uncertain.
In conclusion, while the 5001a1 benef ts of the rule have not been quantified, significant health and
welfare benefits are expected to result from the reduction in landfill gas emissions caused by the
rule.
See Standards of Performance for New Stationary Sources and Guidelines for control of Existing Sources:
Municipal Solid Waste Landfills (Tuesday, March 12, 1996), 61 Fed. Reg. 9905, 9906, 991, 9914, 9917
(emphasns added). The proposed rule snmllarly evinced an intent to target GHGs:
In comparison to the President's proposed initiative of planting a billion trees a year in response to
climate change, based on carbon dioxide (CO,) emissions, EPA has roughly estimated (in 1992
dollars) that 1.1 to 2.0 biflion trees would need to be planted at a cost of 0.57 to 1.1 billion dollars
in order to achieve an equivalent reduction in CO, as achieved by today's proposal. While EPA
has attempted to quantify the relationship between the President's tree planting initiative and the
equivalent CO; reduction achievable-in this proposal, it should be noted that ancillary benefits
associated with planting trees (such as the estab]lshment of shade and wildlife habitat) could not
be quantified.
Carbon dioxide is also an important greenhouse gas contributing to climate change. Under the
proposed standard, annual CO, emissions would increase, proportional to the relative use of flares
compared to energy recovery for control. It should be noted, however, that methane contributes
considerably more to climate change on a weight basis than CO,. Thus, the reduction of methane
emissions is expecled to have a positive impact on global climate change. ’
36 Fed. Reg. 24468 at 24472 (emphasis added).

* Indeed, this principle only makes sense. For example, section 112(b) of the Act specifically lists more
than 180 chemicals which it defines as “hazardous air pollutants™ from stationary sources for purposes of
section 112. However, whether or not EPA ever adopts any stationary source rule with actual emission
limitations for an individual chemical, all of these chemicals are “subject to regulation” under the Act
(however they are expressly excluded from NSR/PSD). In the wake of the Supreme Court’s recent
decision, CO, must similarly be understood as “subject to regulation.”
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Also, EPA has previously interpreted the phrase “subject to” in the context of the
Resource Conservation and Recovery Act (RCRA) and Clean Water Act as meaning
“should” be regulated, as opposed to currently regulated: )

RCRA section 1004(27) excludes from the definition of -
solid waste “solid or disselved- materials in ... industrial
discharges which are point sources subject to permits under
[section 402 of the Clean Water Act].” For the purposes of
the RCRA program, EPA has consistently interpreted the
language “point sources subject to permits under [section
402 of the Clean Water .Act]” to mean point sources that
should have a NPDES permit in place, whether in fact they
do or not. Under EPA’s interpretation of the “subject to”
language, a facility that should, but does not, have the
proper NPDES permit is in -violation of the CWA, not
RCRA.

Mefno from Michael Shapiro an& Lisa Friedman (OGC) to Waste Management Division
Directors, Interpretation of Industrial Wastewatér Discharge Exclusion from the |
Definition of Solic{ Waste at 2, (Feb. 17, 1995) (emphasis added).*

| Under both Sectiohs 111 and 202, carboﬁ dioxide can be regulated and, indeed,
shéuld be regulated. Section 202 of thé Act requires EPA to set sfandards applicable fo
emissions of “any air pollutant”. from motor vehilcles, and Section 111 requires EPA to
establish standards of performance for emissions of “air pollutants” from new stationary
sources. 42 U.S.C. §§ 7411, 7521. Regulation under both progréms is required where air
pollution “may reasonably be anticipated to endanger public health or welfare.” 42
U.S.C. § 741 1(b)(1)(A); 42 U.S.C. § 7521(a)(1). |

As mentioned above, on May 14, 2007, Presidqnt Bush issued an Executive Order

cbnﬁrming that in light of the Supreme Court’s ruling that EPA can regulate greenhouse

gases, including carbon dioxide, from motor vehicles, nonroad vehicles and nonroad

3 The EPA memo is available at:,
http://yosemite.epa.gov/osw/rcra, nsf/ea6e50d062147252852>6bﬂ)0063269d/C8FA9634A9IB9 FE0852567
OF006BF1ED/$file/11895. Ddf(last visited July 6, 2007).
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engines under the Clean Air Act.>’ The Executive Order directs EPA to coordinate with .
other federal agencies in undertakiné such régulatory action. The President’s action |
strongly suggests that the Chief Executive is of the opinion that carbon dioxide is a
“pollutant” and must be further regulated under the Clean Air Act*®

Because carbon dioxide is currently regulated under the acid rain provisions of
- the Act,l and has been acknowlédged asa “pollutant” by the Supreme ACourt, EPA, and
the President of the United States, it is currently a pollutant “subject to regulation” under
the Act. Additionally, CO; is “subject to regulation” because it can and likely rﬁust be
regulated under one or more additional Clgan Air Act programs, including section 111
and 202.>° As aresult, CO, is an NSR pbilutant, and permit issuers must establish .

emission limitations for CO; in conjunction with PSD permits.

z; hitp://www.whitehouse.gov/news/releases/2007/05/20070514-2 html (last visited July 5, 2007).

Indeed, in other contexts EPA has specifically acknowledged that the impact of global warming
pollutants is an important consideration for potential- new sources. See Letter from EPA Region 8 to
Charles Richmond, Forest Supervisor Gunnison National Forest (June 1, 2007) . This letter relates to an
Environmental Impact Statement regarding a proposal to drill 168 methane drainage wells at the West Elk
Mine in Gunnison County, CO.. In this letter, the Deputy Regional Administrator explains:

The draft EIS does not present information on the amount of methane that is expected to be
released from the proposed action . . . As indicated on EPA’s website, methane is a greenhouse
gas that remains in the atmosphere for approximately 9-15 years and is over 20 time more
effective in trapping heat in the atmosphere than carbon dioxide (CO-) over a 100-year period.
Methane's relatively short atmospheric lifetime, coupled with its potency as a greenhouse gas,
makes it a candidate for mitigation global warming over the near-term (i.e., next 25 years or 50). .
.. Given the project’s release of significant quantities of methane, there is an important economic
and environmental opportunity here to capture and utilize the methane resource. ... [W]e
recommend that the final EIS analyze measure for capturing all or part of the methane to be vented
from the mine. . . . Methane capture and reuse is a reasonable alternative to the proposal of
venting the methane to the atmosphere, and thus, we recommend that it be analyzed. . .. EPA
believes that the information in the DEIS is insufficient and the missing information and analyses -
are substantial issues which must be resolved and disclosed in the Final Environmental Impact
~ Statement. : _ '
¥ Any argument that CO, emissions and the global warming it causes do not endanger public health or
welfare is utterly without merit. The weight of evidence in this regard is overwhelming. As discussed
above, the Supreme Court addressed many of the harms associated with global warming, and others sources
(including the 1PCC and EPA) identify numerous other harms — health-based, environmental, economic,
and social. -
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FDEP’s failure to evaluate CO; and adopt a BACT limit for CO; in this case was

a clearly erroneous.* -

- IV. PERMITTING OF LARGE NEW SOURCE WITHOUT COz LIMITS IS
BAD ENVIRONMENTAL POLICY

Even aés’uming that, for some reason, CO; is not technically a CAA pollutant
subject to regulation under the PSD program at this point in time — a conclusibn thatis.
no’( supported by law or fact — CO, will undeniably become an NSR pollutant once U.S.
EPA takes action to regulate it under section 202 (consistent with t'he President’s
Executive Order and/or as a resul;c éf pending- litigation). Moreover, legislative action to
regulate CO,, likely through a cap and trade program modeled after the ac‘id—rain
program, appears to be virtually certain — although the tinﬁing of such legislation remains
unclear.

Additionally, 25 states are considering or-have implemented state CO2 emiséion
 reduction programs. In July 2007, Governor Crist éigned Executive Order 07-127
mandating that the electric utility sector in Florida reduce CO2 emissions to 2000 levels
by”201 7; to 1990 levels by 2025; and to 80% of 1990 emissions by 2050. This year, _the
: Florida Legislature baésed HB 7135_ granting rule making authority to FDEP to design a
cap and trade policy to reduce utility CO2 emissions. FDEP has held several rulemaking
workshops on developing a plan to substantially reduce electric utility CO2 erﬁissions

pursuant to the governor’s and legislature’s directives. Evaluating CO2 as a NSR

“*® Even assuming that BACT limits were not required for CO,, permitting authorities are required to
evaluate the collateral environmental impact of their BACT determinations — this should include an
assessment of the impact associated with greenhouse gas emissions and global warming. This is especially

true in light of the recent evidence regarding the scope and severity of global warming impacts (as noted
above) and the listing of the polar bear as a lhreatened species as a direct result of global warming impacts.
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pollutant would significantly advance state CO2 emission goals and better serve the.state
under a federal CO2 emission r@duc’tion program.

In light of these facts, a decision not to directly and specifically evaluate CQz, and -
identify the gréatest degree of COz control achievable for the Sem.inole plant (consistent
with BACT), would be the ultimate héad-in-fhe-sand approach to global warming/energy

“policy.

A. FDEP has the authority to cdns_ider CO, emissions and establish CO, limits

Regardless of whether CO; is currently a pollutant subject to regulétion under the
Act, Florida has the authority to-require evaluation of CO; emission a_nd estaBlish
requirements to addréss these emissions. CAA § 165(a)(2) allows permitting.authorities
io broadl«y’consildc-:r alternatives. The EAB has consistently held that states have broad
discretion to consider various options (even under EPA’s interpretation of the Act before
Mass v. EPA), including, among other things, providing state permitting authorities with
broad dis'.cretioh to independéntly evaluate options and altemétiveé, aqd to adopt
conditions or reqﬁirements that it deéms appropriate.*’ In fact, under this authority, a
permitting authority can engage in a v.vide ranging explofation of options, including fuel
sWitching, and other generation and non-generation alternatives. Under this authority _Of
the State of Florida clearly has the.discretion to require specific evaluation and control of

CO, emissions, and/or to require other action to mitigate global warming impacts.

*!' See In re Prairies State, PSD Appeal 05-05 (Aug. 24, 2006). The Board stated: v
Indeed, the permit issuer is not required to wait until an “alternative” is suggested in the public
~ comments before the permit issuer may exercise the discretion to consider the alternative. Instead,
the permit issuer may identify an alternative on its own. This interpretation of the authority
conferred by CAA section 165(a)(2)s reference to “alternatives” is consistent with the Agency's
longstanding policy that, . . . “this is an aspect of the PSD permitting process in which states have
the discretion to engage in a broader analysis if they so desire.”
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Failure to do so would be a material breach of the Agency’s obligations to the people of
the State of Florida. -

B. There are steps that could be taken to reduce the global warming impacts of
Seminole’s project ’

'FDEP could require any number of possible actions to address'the CO;, footprint
of the proposed Seminole facility. Options include requiring specific energy efficiency,
conservation or'demand-si‘de—manégement activities to réduce energy consumption, o
.requiring development of renewable energy sources, requifin’g a change to a less CO,-
intensive fﬁel (like natural gas), requiring a construction of a smaller source; requiring the
capturé and disposal of CQO,, requiriﬁg construction of a fno'rc efficient facility, requiring
the purchase of CO, offsets, orsome combination of these approaches. However, the
consideration of options must be paft of a public process, and should happen only once
the beneﬁts of the current climate change focused bolicy exercise ére availablg. To date,
there has been no specific assessment of measures, alternatives, or options to address

greenhouse gas emissions at the proposed Seminole plant.

CONCLUSION

For the reasons described above, the PSD permit‘applicétion for Seminole’s

' proposed 750MW coai fire boiler must be denied. Alternatively, before the permit can

move forward in any form, the permit must be re-noticed in compliance with applicable

rules for issuing PSD permits; the permitting process must explicitly address MACT

review and CO, emissions as a part of the mahdatory BACT analysis; and FDEP should

exercise it discretion to.broadly explore available options and to adopt requirements
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(beyond and including BACT) that directly address the CO; emissions of the proposed
_plant. .

Sincerely,

/s/ Patrice L. Simms

Senior Project Attorney,

Natural Resources Defense Council
1200 New York Ave. NW, Suite 400
Washington, DC 20005

/s/ Stephen A. Smith

Executive Director, :
Southern Alliance for Clean Energy -
P.O. box 1842 :
Knoxville, TN 37901




