Seminole Electric / Seminole Power Plant

(Jeff)

1070025-005-AC
OGC # 06-1976

2006

11-Sep

Received a copy of a request for an exten

sion of time from OGC

through and including Oct 23rd  copies

to Mike Halpin

, Jeff and Trina

copy to Patty

14-Sep

Jeff told OGC to go ahead and grant their

request for an

extension of time

18-Sep

Order to grant issued by OGC today

copies to Patty, Trina and Jeff updated book, list, notes and Outlook

| l

l

Valerie could not update LCT... system is acting up today for some reason

16-Oct

Sierra Club's request for an extension of time and a hearing is received

per Mike Halpin's e-mail to Pat Comer.....their request is not timely and he

attached a copy of the published public notice

l

Also, received in a copy of the reponses that Seminole has made to the

exceptions from the Sierra Club

updated book, list, notes and copies to all

Expires on October 23rd

30-Oct

no further requests received .....Case Closed in OGC




Gibson, Victoria

From: Vielhauer, Trina
‘ent: Monday, October 16, 2006 3:27 PM
o: Halpin, Mike; Comer, Patricia
Cc: Koerner, Jeff, Crandall, Lea; Gibson, Victoria, Chisolm, Jack; Kahn, Joseph
Subject: RE: Request for Extension of Time & Petition for Admin. Hearing - 1070025-005-AC -

Seminole Electric Coop.

Yes, it is not timely. Please deny this request.

From: Halpin, Mike

Sent: Monday, October 16, 2006 1:53 PM

To: Comer, Patricia

Cc: Vielhauer, Trina; Koerner, Jeff; Crandall, Lea; Gibson, Victoria; Chisolm, Jack

Subject: RE: Request for Extension of Time & Petition for Admin. Hearing - 1070025-005-AC - Seminole Electric Coop.
Pat -

‘Can you assist with this (as we have discussed). Itis not timely by a long shot (see attached) and | am fairly certain that

we do not wish to accept it.
Mike

<< File: Proof of Pub.pdf >>

From: Crandall, Lea

Sent: Monday, October 16, 2006 1:47 PM

To: Chisolm, Jack; Gingery, Betsy; Gibson, Victoria; Halpin, Mike

Subject: Request for Extension of Time & Petition for Admin. Hearing - 1070025-005-AC - Seminole Electric Coop.

Y!, a Request for Extension of Time & Petition for Admin. Hearlng was rec'd. from Sierra Club re: 1070025-005-AC -
Seminole Electric Coop.

Thanks,
Lea

Lea Crandall

Agency Clerk

Department of Environmental Protection
3900 Commonwealth Boulevard, MS 35
Tallahassee, FL 32399-3000

Phone: (850) 245-2212 SC: 205-2212
Fax: (850) 245-2303 :




Gibson, Victoria

From: Gibson, Victoria
ent: Monday, October 16, 2006 2:13 PM
o: Gingery, Betsy
Subject: FW: Request for Extension of Time & Petition for Admin. Hearing - 1070025-005-AC -
: Seminole Electric Coop.
Attachments: Proof of Pub.pdf
FYI,

Vickie

Victoria Gibson, Administrative Secretary for
Trina Vielhauer, Chief

DEP/Bureau of Air Regulation
victoria.gibson@dep.state.fl.us
850-921-9504 fax 850-921-9533

From: Halpin, Mike
Sent: Monday, October 16, 2006 1:53 PM
To: Comer, Patricia
Cc: Vielhauer, Trina; Koerner, Jeff; Crandall, Lea; Gibson, Victoria; Chisolm, Jack
Subject: RE: Request for Extension of Time & Petition for Admin. Hearing - 1070025-005-AC - Seminole Electric Coop.
Pat —-
Qfan you assist with this (as we have discussed). It is not timely by a long shot (see attached) and | am fairly certain that
e do not wish to accept it.
Mike
X
(1}»‘-‘
Proof of Pub.pdf
(228 KB)

From: Crandall, Lea

Sent: Monday, October 16, 2006 1:47 PM

To: Chisolm, Jack; Gingery, Betsy; Gibson, Victoria; Halpin, Mike

Subject: Request for Extension of Time & Petition for Admin. Hearing - 1070025-005-AC - Seminole Electric Coop.

FYI, a Request for Extension of Time & Petition for Admin. Hearing was rec'd. from Sierra Club re: 1070025-005-AC -
Seminole Electric Coop.

Thanks,
Lea

Lea Crandall

Agency Clerk

Department of Environmental Protection
900 Commonwealth Boulevard, MS 35
allahassee, FL 32399-3000

Phone: (850) 245-2212 SC: 205-2212

Fax: (850) 245-2303
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Gibson, Victoria

From: : Crandall, Lea
ent: Monday, October 16, 2006 2:47 PM
o: Gibson, Victoria
Subject: FW: Request for Extension of Time & Petition for Admin. Hearing - 1070025-005-AC -

Seminole Electric Coop.

Attachments: Sierra Club's Moiton for Ext. of Time & Petition.pdf

Okay, let's try this one more time!

Thanks!

rr Y

ey
"‘d’k
ierra Club's Moiton
for Ext. ...

Lea Crandall

Agency Clerk

Department of Environmental Protection
3900 Commonwealth Boulevard, MS 35
Tallahassee, FL 32399-3000

Phone: (850) 245-2212 SC: 205-2212
Fax: (850)245-2303

From: Crandall, Lea

Sent: Monday, October 16, 2006 2:15 PM

To: Gibson, Victoria

Subject: FW: Request for Extension of Time & Petition for Admin. Hearing - 1070025-005-AC - Seminole Electric Coop.

Here is the document!

Thanks,
Lea

Lea Crandall

Agency Clerk

Department of Environmental Protection
3900 Commonwealth Boulevard, MS 35
Tallahassee, FL 32399-3000

Phone: (850) 245-2212 SC: 205-2212
Fax: (850) 245-2303

From: Crandall, Lea
Sent: Monday, October 16, 2006 1:47 PM
To: Chisolm, Jack; Gingery, Betsy; Gibson, Victoria; Halpin, Mike
ubject: Request for Extension of Time & Petition for Admin. Hearing - 1070025-005-AC - Seminole Electric Coop.

FY1, a Request for Extension of Time & Petition for Admm Hearing was rec'd. from Sierra Club re: 1070025-005-AC -
Semlnole Electric Coop.

1




Thanks,
Lea

‘.ea Crandall

Agency Clerk

Department of Environmental Protection
3900 Commonwealth Boulevard, MS 35
Tallahassee, FL 32399-3000

Phone: (850) 245-2212 SC: 205-2212
Fax: (850) 245-2303




SEGEIVE 13

STATE OF FLORIDA i U
DEPARTMENT OF ENVIRONMENTAL PROTECTION: {i: 0CT 16 2006
-~ |

SIERRA CLUB. DEPT, OF ENVIECRML: 2k PROTECTION
GFACE of GERZh v COUNEEL

Petitioner,

v. Casc No.:
FDEP File No. 1070025-005-AC

STATE OF FLORIDA DEPARTMENT (PSD-FL-375)
OF ENVIRONMENTAL PROTECTION
And
SEMINOLE ELECTRIC COOPERATIVE, INC,

Respondents.

/

SIERRA CLUE'S MOTION FOR ENLARGMENT OF TIME
AND PETITION FOR ADMINISTRATIVE HEARING

Petitioner, Sierra Club, a non-profit corporation, on behalf of its more than 33,000
Florida members, hereby Liles this Motion for Enlargement of Time and Petition for
Administrative H éarin g challenging the Florida Department of Environmental
Protection’s (*“1DEP”) Intent to Issuc Air Permit for Permit No, 1070025-005-AC (PSD-
FL-375) (“Drufl Permit”) to Scminole Electric Cooperative, Inc, (“Scminole™. The Air

~ Permit would allow the construction of a seven hundred fifty (750) megawatt pulverized
coal-fired supercritical stcam generating wit (“Seminole 37) at the cxisting Seminole
Generating Station, 890 North U.8, Highway 17, approximately seven miles north of
Palutka, in Putnam County, Florida, As grounds for this Enlargement of Time and
Administrative Fearing, the Sicrra Club states:
1. The Sierra Club is a non-profit corporation with over ‘750,000 members,

The Sierra Club's Florida Chapter has over 33,000 members, with 105 and 520 members
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in Putnam and St. Johns Counties, respectively. The Sierra Club’s Florida offices arc
located at 111 Second Avenue NE,, St, Pelersburg, Florida 33701, The Sierta Club has
its national headquarters at 85 Second Street, Second Floor, San Francisco, California,
94105.

2. The DEP is the permitting autherity in this proceeding and has its offices
localed at 111 S. Magnolia Drivc, Suite 4, Talluhassee, Florida 32301, (The mailing |
addnﬁss for the DEP’s Bureau of Air Regulation is 2600 Blair Stone Road, MS #5505,
Tallahassee, Floriﬁa, 32399-2400.)

3."  Petitioners arc rcpicscntcd in this proceeding by David Guest,
Larthjustice, 111 South Martin Luther King Jr. Boulevard, ’l‘aliahassee, Florida 32301,
(850) 681-0031, (850) 681-0020 (facsimile). |

4. Scminole Electric Cooperative, Inc., has its offices located at 16313 North

* Dale Mabry, Tampa, Fiorida, 33618,

5. The Florida Chapter of the .Sicrra Club has over 33,000 members, with
105 and 520 members in Putnam and St. Johns Counties, respectively. Many Sierra Club
members arc Florida citizens wha live in the arca that will be adversely affected by
Seminole 3; and whose property, recreational, acsthetic, business and/or environmental
intcrests will be harmed. The Sicrra Club and its members therefore have a substantial
interest in this procecding. |

6. A substantial number of Sierra Club members own property in the region
that will be affected by air pollution from Seminole 3. Alir pollution from Seminole 3

will adverscly affect the rights of Sierra Club members to use and enjoy their property.

(8]
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7. | As acknowledged by the Public Notice of Intent to Issue Air Permit, the
Permit would authorize the emissions of particulate matter (PM), carbon monoxide (CO),
volatile orpanic compounds (VOCs), and [uorides (I-IF) in quantitics that exceed the
levels that the State of Florida has established as signi ﬁcant under its Prevention of
Significant Deterioration (PSD) regulations. In addition, Seminole 3 will emit sulfur
dioxide (SO, sulfuric acid mist (SAM), nitrogen oxides (NOy) and mercury (Hg), all
pollutants that are ha_rmful to human health and the eavironment. Drafi Permit, p. 8.

The substantial interests of the Sierra Club’s Florida members, purticularly those in the
vieinity of the Seminole Generating Station, will be affected by these harmful cmfssions
from Seminole 3. |

8. The cmissions limits in the Draft Permit rely on crroncous and incomplete
technical information, as well as incorrect legal analysis. These crrors and omissions will
allow Seminole to cmit cxﬁws harmful air pollutants, adversely affecting the inlerests of
Sierra Club members.

9. Sicrra Club members use and enjoy the outdoors throughout the state of
Florida, including areas that will be affected by pollution fram Seminole 3, for outdoor
recreation and scientific study of various kinds, including nature study, bird-watching,
photography, backpacking, camping, solitude, and a varicty of other uctivities,

10.  Asconfirmed by Seminole’s Air Permit Application, three Class I arcas
ure located within 200 kilometers of Seminole 3: the Okefenokee, Wolf Island, and
Chassahowitzka Nutional Wilderness Areas (“NWA™). Scminole Application at 59, The
nearest Class I arca is the Okefenokee National Wildlife Area, which includes the

Okefenoker Wildlife Refuge within its borders, located approximately 108 kilometers
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north of the Seminole Generating Station. The Chassahowitzka Natienal Wildlife RcﬁJé,c
is located 137 kilometers to the soAuthwst of the Seminole Generating Station, and the
Wolf Tsland National Wildlife Refuge is located 186 kilometers to the north. Sierra Club |
members use these Class T areas for outdoar recreation and scientific study of various
kinds.

| 11.  The emissions from the proposed unit will degrade rcgional air quality.
The air in a region has limited carrying capacity, defined as the increment between
current air quality and ambient air quality staﬁdards or signiﬁcaﬁt impact levels. Each
new facility that locates in a region and emils pollutants will consume part of this
carrying capacity. The Drall Air Pcrmit relics on a flawed and illegal analysis to
demonstrate compliance with Class I increment requirements for 8O,. Scminolc’s failure
to comply with Class I increment requirements will adversely x;Icht the ability of Sicrra
Club members to usc and enjoy these Class | areas.

12.  The DEP, by failing to compel ncw power plants to comp'ly with federal
and state pollution control laws, unlawfully allows rcgionalluir quality to be depraded.

13.  Florida Chapter members of the Sierra Club have a substantial interest in -
protecting the regional air quality, The inlerests of the Sicrra Club members in the region
affected by pollution from Seminole 3 arc substantial cnough to support standing for .
those members individually. The Sicrra Club appears here as an association to represent
the interests ol these members.

14, The Sicrra Club’s purpose encompasses protecting the substantial interests
of its members in clean and healthy air. The Sierra Club is dedicated to the protection

and prescrvation of the natural and human environment, including protecting public
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heulth. One of the Sierra Club’s nutional priorities is the Smart Encrgy Solutions
Conservation Initiative, which tackles the pressing problems of global wurming, air
pollution, and our national dependence on dirty, non-renewitble energy sources such as
nuclear power, oil and coal,

18.  The orgunizational purposes of the Sierra Club und the substantial intcrests
of Sierra Club’s Flarida Chapter members are within the zone of interest that the Clean
Air Act al;ld the Floride statutes and regulations implementing it, including the provisions
allowing hearings on air permits, are designed to protect.

BACKGROUND

16,  Scminole is proposing to construct, own and operate a seven hundred and
fifty megawatt (750 MW) pulverized coal-fired supercritical steam generating unit
located adjacent to the existing Units 1 and 2 at the Seminole Generating Station. The
primary [ucls will be eastern U.S. biluminous coals and pctroicum coke with coals, and
the unit will have a maximum capacily of approximatcly 2.8 million tons/year of Tuel.

17.  OnMurch 9, 2006, Seminole submitted to the DEP its application to -
construct Seminole 3.

18.  With a letter dated August 24, 2006, the DEP transmitled to Scminole its
Public Notice of Intent ta Issuc Air Permit (“Notice™).

19.  The Noticc fails to inform the public of violations of PSD Class
increment requirements. 1t states:

Maximum predicted impacls due to proposcd emissions from the project are less

than the upplicable PSD Class | and Class T signiGeant impact levels applicable

ta all PSID Class I and 1T arcas and including the nearest PSD Class T area which is
the Okecfenokee National Wildlife Ares, Based on the required analyses, the

Department has reasonable assurance that the proposed project will not cause or
contribute to a violation of any stute or [ederal ambicnt air quality standard.
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Contrary to this statement, the analysis of the plant’s impact on Class 1 arcas is flawed,
and the modcling data shows that plant will exceed the allowable increment for sulfur
dioxide in the Qkefenokes and Chassahowitzka National Wildlife Refuges.

20,  The Notice also misinforms the public with regard to emissions of SOa,
NO,, SAM and mercury, It stites:

No increase in [acility-wide $Os, NOQ,, SAM.and mercury when compared to

historical (Basclinc) air emissions. The applicant has accepted facility-wide caps

for each above poliutant climinating the requirement for a PSD revicw,
The cmissions caps to which the notice refers are not enforceable as a practical matter, so
the Notice [ails to provide adequate and correct information regarding the potatial
impact of the Seminole 3 permitting decision.

21.  On or about September 5, 2006, counsel for the Sierra Club spoke with a
DEP staff person by telephone and learned that DEP has scat to Seminole a Notice of
Tntent to Issuc Air Permit for Seminole Unit 3 The staff person statcd that he did not
know wihether Scminale had published the Notice or in what publication the Notice
would appear. He stated that Seminole was required 1o provide proof of publication to
the DEP, and that the DEP would post the publication date on its website when it
received that information.

22, Oninformation und belicl, Seminole published the Notice in the Palatka
Daily News on Scptﬁmbcr 8, 2006, Neither counscl for the Sierra Club nor Sierra Club
members working on other issues related (o the Seminolc Generating Station saw the
Notice in the Palatka Daily News,

23, Over the next four weeks, counscl for the Sierra Club checked the DEP

website requently, but never saw any indication that Seminole had published the notice.
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On information and belief, the website still does not include a proof of publication or any
information regarding the publication of the Notice, including the date on which it was
published. |

24.  On or about Qctober 6, 2006, counsel for the Sierra Club spoke with DEP
swfTund was told that the Notice had been published in (he Palatka Daily Ncws on
September 8, 2006, that the deadline for filing & petition for an administrative hearing
was on Seplember 22, 2006, and that the deadline for comments was on October 9, 2006.

25.  The Sicrra Club filed comments on the Draft Permit on Qctober 9, 2006.

ENLARGEM ENT OF TIME

26. Tﬁc Sierra Club sceks an cnlargement of time for filing a petition for
heuring on the proposed Permil pursuant to 62 F.A.C. § 62-110.106(4), which states, in
relevant part:

For good cause s.hown, the Secretary of the Department (or the Scerctary’s

designee) may grant an enlargement of time for the doing of any act reguired or

allowed to be done . . . cven if the period has expired, upon motion showing that
~ the failure to act was the result ol excusable neglect.

L THE SIERRA CLUB’S DELAY IN FILING A PETTTION FOR HEARING
IS EXCUSABLE AND SEMINOLE WILL NOT BE PREJUDICED BY
ALLOWING THE SIERRA CLUB TO FTLE THIS PETITION.

27.  The Sicrrn CIuB ha# been actively participating in the administrative
hearing on Scminolé’s Unit 3 Power Plant Siting Application {(Case No. 06-0929EPT),
As a non-profit, public intcrest organization, the Sicrra Club bas limited resources to
dedicate to even the most important environmental issucs. Because the Florida .Chaptcr_
’has already committed a significant amount of resources to the hearing on the Siting

Application, it did not have the additional resources available to evaluute the Draft Air

Permil.
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28.  Neither Sierra Club's counsel in the Siting Apblicaﬁon procceding nor
Sicrra Club members active in challenging the Seminole cxpansion saw the Pubiic Notice
of Intent to lssue Air Permit that was apparcntly published on September 8, 2006, in the
,Palatka Daily News.

29. Inearly September, 2006, staff attorncys x;t the Sierra Club’s San
Francisco headquarters became invalved in the Seminole permilling process. Because
the Florida Chapter was focusing its resources on the Siting Application, Sicrra Club staff
attorneys offered to help the Chapter to review the Air Permit and submit comments il
appropriate, While Sicrra Club staff attorneys have subsiuntinl expericnee related to
permits issued under the PSD provisions of the Clean Air Act, they have no prior
experience working in Florida admin_istrativa proceedings, or in any other state where the
administrative scheme requires a hearing petition on a PSD permit to be filed before the
deadline for submitting comments on the draft pcrﬁait.

30.  Sierrn Club attorncys diligently sought and eventually retained expert
witnesses who could assist the attorneys in rMcwing the Draft Permit and its supporting
technical documents, Duc to prior commiﬁ‘ncn'lx, the Sicrra Club's lead expert was not
available to review the Drafl Permil and supporting documents until October 5, 2006. At
that time, she began her revicw and discovered serious deﬁ;:iencics in the technical
analysis thal supported the Draft Permit,

31 On or about October 8, 2006, a Sierra Club staff attorney based in San
Francisco had a telephone conversation with DEP staff, who staled that the Notice had

been published on September 8, 2006, that the deadline for filing a petition for hearing on
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Seminole 3 had passcd, and that comments were due on October 9, 2006. The Sicrra
Club submitted timely comments on the Draft Permit. Sce Exhibit A.

32.  Equitable tolling is e defense to the untimely fling of a petition for
hearing on a decision that affects substantial interests, F.S.A. § 120.569(2)(c). In this
case, the cquities favor granting the Sierra Club’s motion for enlargement of time. Sierra
Club attorncys contacted DEP stafT as soon as the Sicrra Club’s expert had the
opportunity lo revicw the Draft l’:nﬁit and identify serious flaws. The Sierra Club
submitied timely commcnﬁ: on the Draft Permit and is.suhmitﬁng this petition within
fewer than 14 days after discovering the issues that warrant a hearing.

33,  Ttscems unrcasonable 1o expect Florida cmzans and pL_lblic interest, non-
profit organizations with limited resources to be able to find and retain experts, review
the air permit and supporting technical documents, ascertain the disputed issues of
muaterial fact, analyze potenlial legal claims, and drafl and filc a petition in 2 mere
lourteen days after publication of the Notice, particularly in comparison with the many
months that the project applicant and DEP have to develop and evaluate the pchnit
information.

34.  Granting the Sierra Club’s request for an cxtension will not result in
prejudice to Seminole. Because the Sierra Club is a party in the siting hearing for
Seminolc 3, Seminole is aware of the Sierra Club's opposition to the proposed project
and will not suffer prejudice rom a brict delay in Rling a petition.

35.  The public _intcrcst will be harmed il Lhis request for an extension is
denied. The Druft Permit suffers from serious aws that render some of the limits it

imposes inadequate and some unenforceable. The issvance of this Jawed permit with no
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opportunity for a hearing will mean that serious concerns regurding public health and the
cnvironment will be ignored.
II. ~ REGULATIONS INDICATE THAT A REQUEST FOR HEARING IS

TIMELY IF FILED WITHIN FOURTEEN DAYS AFTER NOTICE OF

THE FINAL DETERMINATION TO APPROVE THE PERMIT.

36.  Although the Notice stutes that a petition for an administrative hearing
must be filed within fourtecn days of publication of the Noh'ce,'the repulations are
ambiguous and confusing regarding the timeframe for filing a petition. The ambiguity
arises in the language used to deseribe the action being contested. The language in 62
F.AC, § 621 10.106(2) indicates that a person with substantial intcrcst:; can file a petition
on ¢ither an “actual or proposed ﬁction of the Department.” The rule creates a distinction
between “intended agency acﬁoﬁ“ (which scems to be synonyrﬁous with “proposed
sction™) and “actval agency action,” bui states that “notice of agency action” includes.
notice of both, Id. The rule creates the impression that a person with substantial interests
can choose whether to petition for a hearing on cither the actual action or the intended
action. |

37.  This improssion is corroborated by the language und scheme in 62 F.A.C.
§ 62-210.350, dealing with public notice and comment on agcncjr action. That regulation

scems to use the phrases “final apency action™ and “final determination” synonymously,

Compare 62 F.A.C, § 62-210.350(a) with 62 F.A.C. § 62-210.350(f). Tt requires the

Dcpm'tmcni to consider public comments submitted on the proposed agency action in
making its “final determination.” 62 F.A.C. § 62-210.350(D. Presumubly, that “final
determination™ is the “actual agency action” referred to in 62 F.A.C. § 62-110.106(2).

Until a person with substaniial interests knows what the “final determination™ will be,

8lo/1l0 d 0200 189 058(XHd) ‘ o NIWOH 6E:0L (NOW)9002-91-130




and whether the Department will modify the proposed aclion in response to comments, it
would seem premature to petition for a hearing.
1. THE PUBLIC NOTICE IS DEFICIENT.
38,  Florida’s Clean Air regulations require DEP to provide public poticc of
“the degree of PSD increment consumption expected™ as a result of the proposed
Seminole 3. 62 F.AL.C. § 62-210.350(2)(1)(3). DEP violated this requirement because it
failed to provide public notice of the actual impact of the Seminole 3°s sulfur dioxide
pollution on the Local Air Quality Standard in the nearby Qkefenokee and
Chassahowtzka NWA Class T Areas,
39.  The analysis of the impact of the Seminole plant’s cmissions on the Air.
Quality Standards suffers serious flaws, Int demonstrating the impacts of Seminole Units
1 and 2 on the Local Air Quality Standard for sullur dioxide at nearby Okefenokee and
. Chassahowitzka Nationul Wildlifc Refuges, Scminole arbitrarily excluded all sources
except the power plant itself - despite the acknowledged abscnce of any technical or legal
basis to so limil the analysis. Scminole Electric Cooperative Request for Modification for
| Seminole Units 1 and 2, Appqndix C, Alr Quality Madeling Analysis. Even without
those additional sources of air pollution, the analysis indicated that the increment would
almost be exceeded [or the Units 1 and 2 modification, See Table 3-6 (the Class [
e incrementforsulfur dioxide for the 24-hour concentration is 5.00.pg/m® and the Seminole
plant will contribute 4.99 pg/m*). This would leave only 0.01 wg/m* for all future
development in the area, including the new Unit 3. The Class 1 increment analysis for

. Seminole 3 relied upon these crroncous calculations related to Seminole 1 and 2.

o ¥
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40.  'The Class I increment analysis for Seminole 3 also relied on an arbitrary
und unenfloreeable emissions rate from Seminole 1 and 2. The modeling was bascd on an
annual cap for sulfur dioxide that assumed an emissions rate of 0.38 [b/MMBtu for both
Scminolc 1 and 2. This zm;mal cap, however, is not an enforceable emissions limit, und
is dramatically lower than the rate allowed by the draft permit for Seminole 1 and 2 (0.67
Ib/MMBtu). Thus, Seminole failed to demonstrate compliance with Class T increment
requirements, because it based its modeling on a completely unenforceable emission
limit, left to be implemented at the discretion of th§ permittee,

41, Bcecause the DEP fuﬂéd 1o provide adequate notice to the public regarding
increment consumption, the Notiee violutes Florida regulations requiring disclosure of
the “degree of PSD increment consumption expected.” 62 F.A.C. § 62-210.350(2)(a)(3).

The Notice is lcgally flawed and must be reissucd. In the Matter of: Hadson Power 14 =
Bucna Vista, 4 E.AD,, 258, 271-72 (E.A.B. 1992).

DISPUTED ISSUES OF MATERIAL FACT
42.  Whether DEP conducted an adequate analysis to determine the Best
Available Contral Technology (“BACT™) for CO, VOCs, ﬂuoridc, particulatc matter, and
mercury.

43, thth'cr a BACT analysis is required for mercury and sulfuric acid mist.

44.  Whether the cmissions limits in the Deult Permit refleet BACT for CO

VOCs, fluoride, particulate matter, sulfuric acid mist, mereury, and opacity.
45.  Whether the anulysis supporting the Draft Permit included appropriate

modeling of SO emissions with regard to their impact on Class | areas.

2 | ®
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46.  Whether the analysis supporting the Draft Permit included an adequate
asscssment of how emissions [rom Seminele 3 may impair soils and vegetation.

47.  Whether DEP must include cansideration of Integrated Gasification
Combined Cycle (“1GCC™) technology as BACT.

48.  Whether the Draft Permit limits for VOCs, fluorides, PM, SAM, NH3, and
mercury arc enforceable,

49, Whether the permit limits for Seminalc Units | and 2 are enforceable such
that they support emissions credits for Seminole Unit 3,

50.  Whether the startup and shutdown exemption in the Draft Permit were
appropriately modeled.

51.  Whether the sturtup and shutdown cxcmptién in the Dra Permit reflect
BACT.

52.  Whether Seminole conducted adequate pre-construction monitoring.

53.  Whether DEP considered fcasonabh‘: alternatives to Scminole 3.

54.  Whether the Draft Permit limits will adequately protect public health.

55.  Whether the construction af Seminole 3 will have a disproportionate
impact an minority or ecanomically disadvantaged communitics.

ULTIMATE FACTS WARRANTING REVERSAL

__56, _The Draft Permit would allow Seminole 3 1o cmit air pollution that would _

be harmful to public health and the environment and that exceeds levels allowed under
the Clean Air Act and Florida law,
STATUTES AND RULES VIOLATED BY THE PERMIT

The Draft Permit violates the following statutes and rulcs:
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57. - The Clean Air Act’s Prevention of Significant Deterioration (“PSD™)

provisions, which govern construction of new major sources of air pollution in regions

810/510 4

that attain the national ambient air quality standards (‘'NAAQS™). 42 U.8.C. § 7475.

58.  The PSD rules codificd at 40 CFR Part 52 and incorporated as a Florida
State Implementation Plan (“STP™) upproved program into 62 F.A.C. § 62-2],2.400. See
62 I.A.C. § 62-204.800. Thesc rules require that applicants reduce their cmissions by
employing the “best available céntrol technology™ (“BACT™) for pollutants that would be
emitted in levels that exceed the PSD significunce thresholds, see 62 F.A.C. § 62-
210.200(264), or that would cause or contribute to air pollution in violation of any
applicable muximum aﬂn@ablc increass over the baseline conccn&uﬁon in any area, see
62 F.A.C. §§ 62-212.400, 62-204.200, 62-204.220, 62-204,260.

59.  The regulation dcﬁhing BACT as:

An emission limilation, including a visible emissions siandard, based on the

maximum degree of seduction of each pollutunt emmcd which the Department, on
a casc by case basis, taking into account:

1, Energy, cnvirunmmlnl and cconomic impacts, and other costs;

2. All scientific, engincering, and technical material and other information
available to the Department; and

3. The emission hmmng standards or BACT determinations of Florida and uny
other state;

determines is ilchlt:Vﬂblt. through applxcatlon of productxon prOccSScs and
available methods, systems and techniques (including fuel cleaning or treatment
or innovative fuel combustion techniques) for contral of euch such pollutant.

60. F.A.C. § 62-210.200(39). Seealsg 42 U.S.C. §7479(3); 40 C.FR. §
5§2.21(b)(12). Specifically, the Drufl Air Permit violates Florida’s Prevention of

Significant Deterioration (“PSD™ provisions, 62 F.A.C. § 62-212.400, by failing to
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0200 189 058(XH4) _ NIKOY 0p:0L (NOK)9002-91-130




require Scminole to use the Best Available Control Technology (“BACT™) for CO,

VOCs, PM, SAM, Hy, and visible emissions. The technical analyses regarding the

BACT decisions for these pollutants suffer from serious flaws. In some cases, DEP

Tailed to require a BACT analysis even though pollution levels allowed by the permit

exceed the PSD significance thresholds. In other cases, the technology selected us BACT
_is not in fact BACT-lcvel technology.

61, The regulations requiring an assessment of the “impairment to * * * soils
and vegetation that would occur as a result of the source™ before issuing a PSD permit. |
40 C.F.R. § 52.21(0); 62 F.A.C. § 62-212.730(8)(x).

62.  The Clean Air Act requircment that an emission limitation apply to
cmissions of air pollutants “on a continuous basis.” 42 U.S.C. § 7602(k).

63.  The Clean Air Act requircment that requires consideration of aliernatives
lo & major ncw source of air pollution. 42 U.S.C. § 7473(a).

RELIEF SOUGHT

Petitioncrs respectfully request that the Molion for Enlargement of Time be
granted and that this Petition be forwarded to the Division of Administrative Hearings to
conduct a formal administrative hearing, and thul DEP issuc a final order denying Permit

‘No. 1070025-005-AC (PSD-FL-375).
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glosLod

Respectfully submitied this 16th day of Qetober, 2006.

0200 189 DBGB(XBY)

for

Joanne Spalding

85 Second Street, 2™ Floor

Sant Franciseo, CA 94115
(415)977-5725

(415) 977-5793
jpanne.spalding@sicrraclub.org

ristin Feary
85 Second Street, 2™ Floor
San Francisco, CA 94115
(415)977-5716
(415)977-5793

kristin.henry(@sicrraclub orp

ATTORNE CLUB
Monica Reimer o
Florida Bar No. 0090069

. Earthjustice

111 South Martin Luther King Jr. Boulevard
Tallahassee, Florida 32301 ‘

(8350) 681-0031

(850) 681-0020 (facsimile)

LOCAL COUNSEL
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| CERTIFICATE OF SERVICE

T, Monica K. Reimer, certify and declare as follows:

My busincss address is 111 South Martin Luther King Ir. Boulevard, Tallahassee,
Florida 32301 which is located in the county where the mailing described below took

place.

On Oclober 16, 2006, 1 served a copy of the Sierra Club’s Motion for
Enlargement of Time and Pctition for Administrative Hearing on the recipients listed

below via regular U.S. mail and facsimile.

Department’s Agency Clerk

Office of General Counsel

Department of Environmental Protection
3900 Commonwealth Boulevard

Maj] Station #35

Tallahassee, I'L 32399-3000

(850) 245-2241 (Tclephone)

(850) 245-2303 (Facsimilc)

On Qctaber 16, 2006, 1 scrved a copy of the Sierra Club’s Motion for
Enlarpement of Time and Petition for Administrative Hearing on the recipients listed

below via regulur U.S. mail.

Authorized Representative: Trina Vielhauer
James R. Frauen Florida Dept. of Environmenial Protection
Praject Dircctor, SGS -3 Bureau of Air Regulation
Seminole Electric Cooperative, Inc. 2600 Blair Stone Road
16313 North Dale Mabry MS #5505 _
Tampa, Florida, 33618 Tallahassee, FL, 32399-2400

1 certify and declare under penalty of perjury under the laws of the Stute of

-y

Florida that the [orcgoing is true and correct.

Exccuted on Octaber 16, 2006.
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Gibson, Victoria

From: Crandall, Lea
ent: Monday, October 16, 2006 2:15 PM
‘o: Gibson, Victoria
Subject: FW: Request for Extension of Time & Petition for Admin. Hearing - 1070025-005-AC -

Seminole Electric Coop.

Attachments: Seminole's Responses to Sierra Club's Amended Exceptions.pdf

Here is the document!

Thanks,
Lea

Seminole's
:esponses to Sierra.

Lea Crandali

Agency Clerk

Department of Environmental Protection
3900 Commonwealth Boulevard, MS 35
Tallahassee, FL 32399-3000

Phone: (850) 245-2212 SC: 205-2212
Fax: (850) 245-2303

From: Crandall, Lea

Sent: Monday, October 16, 2006 1:47 PM

To: Chisolm, Jack; Gingery, Betsy; Gibson, Victoria; Halpin, Mike

Subject: Request for Extension of Time & Petition for Admin. Hearing - 1070025-005-AC - Seminole Electric Coop.

FYI, a Request for Extension of Time & Petition for Admin. Hearing was rec'd. from Sierra Club re: 1070025-005-AC -
Seminole Electric Coop.

Thanks,
Lea

Lea Crandall

Agency Clerk

Department of Environmental Protection
3900 Commonwealth Boulevard, MS 35
Tallahassee, FL 32399-3000

Phone: (850) 245-2212 SC: 205-2212
Fax: (850)245-2303
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“ImRe: Seminole Electric Cooperative

) |
)
. Power Plant Siting Application ) DOAH CASE NO. 06-0929EPP
~*" No. PA 78-10A2. )
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THE STATE OF FLORIDA
THE SITING BOARD

L PIBTECTION i

Seminole Generating Station Unit 3

SEMINOLE ELECTRIC COOPERATIVE, INC,’S
RESPONSES TO SIERRA CLUB, INC.’S

AMENDED EXCEPTIONS TO RECOMMENDED ORDER
ON LAND USE AND ZONING

Seminole Electric Cooperative, In¢. (Seminole Electric), by and through its undersigned

_ ‘cou_ns‘el submits the following Responses to the Amended Exceptions to Recommended Order on

Land Use and Zoning filed by Sierra Club, Inc. (Sierra Club) on September 28, 2006.
nggm' und
As recited in the Administrative Law Judge’s (ALJ) Recommended Order on Land Use

and Zoning (Recommended Order), Seminole Electric proposes to build a new, third unit at

“Seminole’s existing power plant site located in the unincorporated area of Putnam County,

'Florida. That 'existing site contains Units 1 and 2, representing a 1300 megawatt (MW) coal-

fired facility which began operation in 1984. Seminole proposes to add a new third unit of 750
megawatts at that site which will be much like the existing facilities. See Findings of Fact 3, 4,
and 10.

 The site for the existing and proposed unit is approximately 2000 acres in size. The site

is comprised of a larger parcel, which contains the existing two units, and a smaller 4.5 acre

parcel along the St. Johns River which contains an intake pump house. The smaller parcel is
connected to the larger parcel by an existing privately-granted easement that contains

underground water pipelines to supply water to the generating units and a duct bank containing

. electrical conduit. Facilities for the new Unit 3 will be located adjacent to and integrated with,
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the existing facilities within the larger parcel and"a new pipeline and a new dqbt bank will be
added in the existing pipeline easement, Pumps within the existing pump house will be upgraded
but no changes will Se made to the pump house Buildi.ng itself. See Findings of Fact 4, 6, 10 and
12.. |
x The site for the existing and proposed ﬁnits was certified under the Florida Electrical
Power Plant Siting Act (PPSA) in 1979. In its final Order Relating to Land Use and Zonixg,
dated March 21, 1979, the Siting Board determined that the site for the two now-existing units
was “‘consistent }md in compliance with the land use plans and zoning regulations (of Putnam
County] in effect at that time.” The Siting Board also ordered that the “responsible zoning and
plan_m'ng authorities [are] to refrain from hereafter changing such land use plans or zoning
ordinances 0 as to affect the proposed site.” Seg In Re: Seminole Electric Cooperative, Inc.,
| Application for Power Plant Site Certiﬁcatioﬁ, Pumam County, DOAH Case No. 78-1388.: 1979
Fla. ENV LEXIS 10 Siting Board, March 21, 1979, which is Seminole Exhibit 1, Sicrra Club
was a‘ party to that 1979 site certification proceeding in which the site was deterrnined to be

consistent and in compliance with Putnam County’s land use plans and zoning ordinances. See

* Findings of Fact 7, 8 and 9.

In 1978, Pumam County had adopted PUD zoning for the Seminole Elgclric ﬁlant site.
N@m County did not have an adopted comprehensive plan or future land use map (FLUM) |
When tﬁc site was first certified in 1979. See Finding of Fact 7. |

Putnam County subsequently adopted a comprehensive plan and future land use map,
which designated the larger parcel of the sitc where the existing units are locafcd as “Industrial”

* and designated the parcel containing the puxhp house as part “Rural Residential” and part
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“Agnculmral II". The lands occupied by the pipeline easement were designated “Agriculﬁual
1" See Findings of Fact 18, 19.and 20, | |

OnJ auary 10, 2006, the Putnam County Board of County Commissioners adopted an
.ordin'ance" that amendéd thé PUD zoning for both parcels of the site to accommodate the _
cqnstruct_idn of the proposed Unit 3. In making its decisioq to amend the PUD zoning, the

" . County Commission determined the Unit 3 project and its proposed site are consistent with the

k - County’s Comprehensive Plan and met the requirements of the County’s land development code.

. Sierra Ciub éaxticipated in the County’s public hearigg on January 10, 2006 and did not object 0
o or appeé.l thé County’s decision to amend the PUD zoning for the proposed Unit 3. §gg
' Findings of Fact 22, 23, 24 and 25.
| All bf the Siefra Cllub’s exceptions relate oniy to the por;ions of the Recommended Order
 that address the existing pump house aﬁd pipeline/duct bank easement. These are paniculariy
bénign features of the Unit 3 Project. The only changes will be upgraded pumps inside the pump
_ '._house, and the additional installations, beneath the land surface of the existing casement, of pipés
" "aind conduit similar to that already located in that easement. Unrebutted testimony demonstrated
| that there would be nb adverse impacts on adjacent land uses from these activities, (Zwolak, Tr.
II, pp. 12-13) The record demonstrates that Putnam County explicitly considered these features
of the Unit 3 Project to be consistent and in compliance with applicable land use plans and
zoning laws when the County adopted its amended PUD ordinance for the Project site.

Standards Of Administrative Review

In reviewing a recommended order such as the one now before the Siting Board, the
findings of fact entered by the administrative law judge may not be rejected or modified by a

reviewing agency "unless the agency first determines from a review of the entire record, and
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states with particularity in the order, that the findings of fact are not based on éompet_eﬁt ,
substantial evidence”. Subsection 120.57(1)b)(1), F.S.; Dunham v, Highlands County Schaol -

‘Board, 652 50.2d 894 (Fla, 2d DCA 1995). An agency reviewing a recommended order from an

admmisuétive law judge may not reweig,ﬁithe evidence, resolve conflicts therein, or judge the
~ credibility of Wimesses, as those are evidentiary matters within the province of the administrative
law judgc as the trier of fact. Belle;au V. .Dggt. of Environmental Protection, 695 So.2d 1305,
1307 (Fla. 1st DCA 1997); Maynard v, Uhemp_}gment Appeals ConuniSsion,_609 86.2&1_143,
145 (Fla. 4th DCA 1992). Furthermore, an agency reviewing a recommended order has no

aut.hority to make independent or supplemental findings of fact in its final order. North Port. Fla.

v. Consolidated Minerals, Inc., 645 S0.2d 485 (Fla. 2d DCA 1994).

The scope of agency review of a DOAH recommended order involves ascertaining
‘whether the administrative law judge's findings of fact are supported by competent substantial
“evidence of record. North Port, 645 S0.2d at 487. Competent substantial evidence is such

evidence that it is sufficiently relevant and mateial that a reasonable mind would accept it as

adequate to support the conclusion reached. Perdué v. T.J. Palm Associates, Ltd., 755 So. 2d

660 (Fla. 4® DCA 1999); De Groot v. Sheffield, 95 So. 24912, 916 (Fla. 1957).

Imerpretatioﬁs of its own ord_inances and regulations by an agency such as Pumém'
,Cdunty are entitled to great deference and should not be overtumed, unless “cléarly erroneous.”
Falk v, Beard, 614 S0.2d 1086, 1089 (ﬁa. 1993); State Contracting & Eng;'neeﬁng Cogg. v,
Dept. of Tgansportation, 709 S0.2d 607, 610 (Fla. 1st DCA 1998). An agency’s interpretation of
: statut&s, ordinances and rules within its regulatory jurisdiction does not have to be the only

reasonable interpretation. It is enough if such agency interpretations are “permissible” ones. Falk

4
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) __m 614 So.2d 1086, 1089 (Fia. 1993), udda{h Yan Lmes, Inc. v. Dept. of Environmental

3 uoy, 668 S0.2d 209, 212 (Fla. 1st DCA 1996).

On administrative review, an agency is not bound by the labels affixed by an
, admmxstmuve law judge designating various pomom of a recommended order as "ﬁndmgs of
fact” or “conclusions of law." Battaglia Propmles v. Land and Water Adjudicatory Commission,
. 629 So2d 161, 168 (Fla. 5th DCA 1993). Thus, tl.le' labeling of a finding of fact as a conclusion
. of lawm _a.nelcommmded order will be treated eith},r asAhar.mle@ss error or a3 a mixed finding of

*fact and conclusion of law.
Seminole Electric’s Respgnses to Sierra Club’s Exceptions

Addressmé the substancc of Sierma Club’s four exceptions to the ALI’s Recommended
-Ordﬁ on Land Use and Zoning, Seminole offers the following.'
.‘ BL@.@MMQ@

- As a preliminary matter, two issﬁcg should be addressed. The Siting Board'ﬁ Mﬁrch 21,
1979 Ordcr Relatmg to Land Use and Zomng isa 31g~r—11ﬁ‘<:ant legal precedent that bound and
otherwise restricted the subsequent land use and zoning decisions of Putnam County as those
dodsims related to the certified site for the Seminole;lElecn‘ic power plant in Putnam Coﬁnfy.

The ALJ in this case found in the August 31, 2006, Recommended Order, that Putnam County

“has assigned future land use categories to all of the properties occupied by SECI's facilitiés,

f Sierra Club did not number its individual exceptions but instead referenced individual numbered Findings
of Fact or Conclusions of Law in its exceptions. In this response, Seminole will address the Sierra Club’s
exceptions in numerical order. The first response will be addressed to the exception to Finding of Fact 19; the
second response addresses the Sierra Club’s exception to Finding of Fact 32; Seminole’s third response addresses
Sierra Club’s exception to Conclusion of Law 40 and 42, and; Seminole’s fourth response addresses Sierra Ciub’
exception © Conclusion of Law 43.
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including the electrical generating Units 1 and 2, lr.he pump house and the pipéline caseznent, that
are consistent with the Siting Board’s Order relating to Jand use and 2oning and do not affect the
use of those proferties for such uses.” The ALI further found that “Putnam County has.not taken
any subsequent land use or zening action Which affect the continued use of the site for electrical
. ﬂgcnc.rating facilities.” See Conclusions of Lav.v 37 and 38, (which constitute mixed Findings of
"Fact and Conchisibns of Law.) Tbe Sierra Club has not taken exception to those significant
factual findings and legal conélusions concerning the effect of the March 21, 1979 S.iting Board
Order Relating to Land Use and Zomng In its exceptions, Sierra Club does not acknowledge
 that prior 1979 Order of the Siting Béard relating to the site for the existing and proposed units.
The Sierra Club would apparently have the Siting Board ignore its own eipreSs direétive to loﬁal
officials to n§t affect the use of the site in the future in adopting land use plans or zoning. Based
on this omission by Sierra Club, to take excepﬁon to these key factual findings r¢gardin§ the
effoct of the Siting Board's 179 Order and the County's land use and zoning decisions in accord
with that Order, the Sierra Club’s more limited exoeptioné would not chaﬂge the outcome
' recommended by the ALJ.

" Additionally, as the AL found in Finding of Fact 9, Sierra Club was a party to thé
original site certification proceeding and is bound by the Siting Board’s determj.ﬂatidn of the
consistzncy of the existing site with the County’s land use plans and zoning ordinances. Fuﬁha,

i Fmdlng of Fact 23, the ALJ found that Sierra Club also. participated in the I"utnam-County
.Commission’s puBlic hearing on January 10, 2006 at which the existing PUD zoning for the site
was amended to accommodate the placemnent of Unit 3 and its related facilities. At that hearing,

' .the Putnam Coumy Commission also determined that the Unit 3 project was consistent with the

- County’s comprehensive plan and land develqpment code. The ALJ found that the Sierra Club

6 .
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did not object to the adoption of the amended PUD zoning ordinance and that no one app'e‘aled.
the County’s amended PUD zoning ordinance. Therefore, the ALJ found in Finding of Fact 25,
"t'hat‘“Sierra Club is now bound by the determinations of land use and zoning consistenéy in these
'prio'r p:obéedings, as well as in the oﬁginal site certification proceeding.” Sierra Club has not
filed _excéptions to Findings of Fact No. 9 and 25 that found Sierra Club is bound by these prior
proceedings; Sierra Club has not attempted to explain why it should not be bound by the

B 'dgtenhiﬁa._tions from the prior proceedings in which it participated. State, Dept. of Revenue v.

Bridger, 935 S0.2d 536 (Fla.. 3rd DCA 2006); Wendel v. Wendel, 852 So0.2d 277

(Fla. 2% HCA2003) (“Under the law of the case doctrine, questions of law that have actually
| ‘ been 'decided on appeal rmust govern the case in the same court and in the trial court through all
:sw;lBS.CQuent stages of the pmceedings); Advisory Opinion to An§mcy General re Referenda
gﬁ equired For Adoption and Amendmen. t of L ocal Govémment Comprehensive Land Use ---
So.Zd -~--, 2000 WL 1699568 (Fla. 2006) (“Res judicata bars the litigation of issues that were
raised or could have been ratsed in a prior proceedingbetween the same parties.” Sierra Club
 thus has no basis to take exception to issues that have been resolved in prior proceedings in
whicﬁ it participated. Again, the Sierra Club has filed exceptions to a small handful of limited
issﬁes, but has not taken issues with criﬁcal factual findings and conclusioné that are outcome
determinative in this matter related to its prior conduct. |
Sierra Club provided no evidence in support of its allegations during the land use and
zoning hearing. Seminole prbvided expert testimony, in addition to a number of exhibits, to
support its position. Sierra Club made no effort to rebut the testimony of Seminole’s experts and

camnot do so now by questioning the propriety of the ALJ"s findings of fact. So long as the
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ALT’s Findinés of Fact are supported By competént substantial evidence, and Slerra Club' having
provided no evidence to the contrary, the Smng Board must reject Sierra Club’s excepucms
' Etes_mans_ﬂoEx_csz
| ~Inits first exception, related to Finﬂing of Fact 19, Sierra Club takes exception to‘the '
| portion of the ALJ’s finding that the “existing pump house and underground water pipes and
electncal duct bank are allowed uses in both the Agncultuxal 1 and in the Rural Resxdentxa]
_future land use dlsmcts as a Type 2 community faculty.” Sierra Club cites to prov1snons of the
_ C&unty’s comprehensive plan in support of this contention; as well as arguing fo? supplemental
evidentiary findings on the incompatibility of such facilities to support this exception. Sierra
| Club frovided no _e.vﬁénce to the contrary at the hearing. |
First, these future land use categories for the parcel containing the pump .house and for
' the pipeline And duct bank easement must be considered in light of the March 21, 1979 Siting
Board Order Relating to Land Use and Zoning for the Seminole Electric site, which included this
- pump house pércel and the pipeline easement. To now find, as the Sierra Club‘s exception
would require, that the existing purap house and water pipelines are not allowed uses in those
‘ . future land use districts, would be inconsistent with the Siting Board’s directive that the
Seininoie site not be affected bya changc in land use plans or zoning ordinanc&s subéeéuent to
that 1979 Order. Sierra Club’s interpretation would mean the existing pump house and plpe]m
_jare not consistent and in compliance with Putnam County’s land use plans and zomng
regulations. To find that the pump house and pipeline and duct bank are now not consistent with
the _'Counfy’s land use plans would also mean that Putnam County has acted contrary to the Siting

- ‘Board’s 1979 order by afféct.i_ng the use of these lands in an adverse way.
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The AI.J correctly concluded that “Putnam County has assigned future land use
categories to all of the properties occupied by SECI's facilities, including the elccuical
. gencratiﬁg: Units 1 and 2, the pump house and the pipeline e#sement, that are consistent with the
Siting Béard_’s' Order Relating to Land Use and Zoning 2nd do not affect the use of those
pmpcrtiﬁs for such uses.” Sierra Club has taken no e;ception to these findings as to the County’s
actions v}hich were taken in accordance with the Siting Board’s 1979 directive, In the face of
I ;thésé findings to which it did not take exception, Sierra Club’s exception to Finding of Fact 19 is
@tenable. | |
 Further, Sierra Club’s exception to Finding of Fact 19 involves re-argument of the -

: _év_idegce presented to the ALJ, and is an improper attempt to have the Siting Board make
'supp‘iemental findings of fact. The County’s coxhpn:hensive plan defines a Type 2 Community
Faci]ity as “light infréstructurc facilities, includihg but not limifcd to, water wells, water tanks,
se_",\.vage.pun;p stations, électrical substations, and water and wastewater treatment plants with a
capacity of less than 500,000 gallous per day." Type 2 Comumunity Facilities are allowed ia all
~eleven of Putnam County’s Future Land Use categories. See Finding of Fact 30. The eJ'cpm
plamﬁng witness testified without any rebuttal testimony, that the pump house and water pipeline
met thls County definition for a Type 2 Community Facility. (Zwolak, Tr, I, p. 28). Thus, there
is competent substantial evidence to support this Finding of Fact.

: Co_nt;ary to the Sierra Club’s argumem on incompatibility, the ALJ found in Finding of
Fact 17 (to which Sicrfa Club took no éxcéption) that the addition of the proposed Unit 3, which
includes the exisﬁng pﬁmp house and new water pipeline, “would be compatible with the
cxistiﬁg land uses at and near the Site” and that the “new Unit 3 will be able to co-exist with

existing land uses in that the new Unit 3 is not expected to have a significant adverse impact to
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nearby residential development.” (Emphasis addéd] This finding was based on the expezf
plannmg testimony of Seminole Electric’s witness Richard Zwolak. (Zw.olak,‘Tr. IL, p. 12-13)
‘Thus, the requircmeﬁcs of the cited comprehensive plan policy A.1.93.A4.¢ are fulfilled, that
Type 2 Commurﬁty Facilities such as the l;ump house and pipeline be compatible with th_e"
* overall charactér of the existing and future development of the area. Sierra Club pfovided no
evidence to the contrary and cannot do so now through the ﬁlmg of exceptions. |
Sierra Club would also have the Siting Board engage iz supplemental fact findmg rejated
to land use compatibility and interpretations of the County’s oqmprehensiye plan in granting this
exception. Sierra Club seeks to have the Siting Board make a finding of fact that those facilities
are not compatible with surrodnding land uses, when the ALJ's Finding of Fact 17 finds that they
.are and w'illb?; compatible. The ALJ has made those factual findings contrary to Sierra Club’s
| "assertions. The Siting Board may not engage in supplemental fﬁct finding on this issue. m'
Port, Fla. v Consolidated Minerals, 645 S0.2d-485 (Ha. 2d DCA 1994 |
Sier:a Club also cites to Putnam County Comprehensive Plan Poliéy A193.A.10.c for

the proposition that “a Type 2 community facility must ‘be directly related tb,A’g'riculmral
| . uses.™ However, a reading of that cited 'policy, found in Seminole Exhibit 10A at page AA-29,
reveals that Siefra Club has misquoted the polié'y in a manner to incorrectly represent that Type 2
Community Facilitics are not allowed in areas designated Agricultural II if those facilities are not
-“dMy related to agricultural uses'.” First, the comprehensive plan policy citéd by Sierra Club - |
relates to Industrial Uses and not to Type 2 Community Facilities. Second, Policy
A19.3.A10.c, whiéh Sierra Club cites to, instead provides that “Industrial Uses that are directly
. relatéd to Agricultural uses shall be located on sites within tﬁc arca that they are designed to

serve and are accessible by one or more transportation facilities. . . .”  That same cited policy

10
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goes on to provide that “Other Industrial uses larger than 10 acres . . . may be permitted [in
Agﬂcultural Il areas] through a PUD. . . .” Thus, there is simply no prohibition on sither Type 2
'Commumty Famlmes or Industrial Uses including electrical power plants in Agricultural IT areas
when properly sited and zoned in accordance with the County’s comprehensive plan and other
. regu]auons .
‘The cotrect comprehensive policy for Type 2 Community Facilities located in
' Agﬁcﬂmfal Il areas is found in Putnam County Comprehensive Plan Policy A.1.9.3.A.10.d,
o which immediately follows the policy to which Sierra Club cites. Policy A.1.9.3.A.10d
' ":ﬁ:;;fbvides that
d. Community Facilities and Services Types 1, 2, and 3 are permitted - -
subject to compliance with standards provided in the land development code.
Community Facilities and Services shall be located on sites that are
-accessible to their intended service area and do not require significant non-
* residential vehicular traffic to pass through established neighborhoods. The
location, scale and intensity of Community Facilities and Services Types 1, 2
and 3 shall be compatible with the overall character of the existing and future
development of the area. Community Facilities and Services acreage in each
distinct Agriculture II area shall not exceed 5 percent of its total land area
without a comprehensive plan amendment to designate the area as Public
Facilities future land use.
Sec Seminole Ex. 10A at page AA-29. There is simply po restriction or limitation in the
relevant Putnam County comprehensive plan policy that requires that Type 2 connnunity
facilities in Agncultural I areas “must be directly related to Agncultural uses” as Sierra Club
' would now have the S:tmg Board find.
Sierra Club offers no citation to the Recommended Order or the record evidence to
s;_uppbrt its claim that “Industrial activities by their nature and classification are incompatible

with residential uses. .." In fact, the Recommended Order in Finding of Fact 17 finds that the

proposed Seminole Unit 3 is compauble with nearby residential development. That finding was
: 11
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based on record evidence and the expert plmning'tcstimony of Mr. Zwolak. (ZQolak, Tr. I, pi). '
12-13) There is no basis in the record evidence or the law to accept the Sierra Club’s assertion
that the proposed poWer plant at this location is ﬁxcompatiblc with nearby residential
dcvelopment. Nor is there any basis for concluding that the pump house or pipeline/duct_ bank
. easement would be incompatible with nearby development. The record demonstrates fh‘m there
will be no visible changes to the pump house or the easement. The Sierra Club has not liniced
any of its contentions to an ascertainable rationale related to iand use policy.
Sierra Ciub in its exccption fails to cite to any record cvidence to support its pro?osition
that the pumps in the existing pump house are not Type 2 Communi_ty Facilities land instead
constitute heavy industrial activities. One need only consider that when it adopted its
comprehénsivé plan, Putnam County did not designate the pump house and water pipeline

‘easement as Industrial as would have been the case if Putnam County believed the pump house,

.and the .pii)elines are Industrial facilities. Pumaﬁl County did designate the portion of the.site
containigg the two existing electrical generating units as Iﬁdustn'a] when it. adopted its
- "“~ ' '*cqmpreheﬁsivc' plén:

The Sierra Club’s proffered factual finding that “pﬁmps are not Type 2 Community
Facilities as defined by the con.lprehensivev plah’s glossary because they are no_t ‘light‘ ..
mmctme facilities’” is expressly contrary té the ALY’s Findmg of Fact 30 and contrary to

- .the unrebutted evidence and expert testimony in the case as noted by the ALJ in Findihg of Fact
+.30. Thus, even if it were legally permissible to do so, there is no evidentiary basis to make the
Sicx_ia Cl@'s proffered supplemental factual finding that the puﬁp is “part ana parcel of ﬂ"xe
" heavy industrial activities éssociatod with electrical prodgction” in & way that would make them

ineligible to be a Type 2 Community Facility. North Port, , 645 S0.2d at 485.
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ASicrra Club’s reference to the “definition of electrical power plant” in section
.;103:.503(.1'2),' Florida Statutes (F.S.) is nof explicated or understandable in the context of this
. exception. To.me extent necessary, this issue is addressed in the responsc to Sicira Club’s
Swo’nd c#cc}ition. For the foregoing reasons, Sierra Club’s first exception should be denied.
" Respo nse;g Excép_tm' No.2 |

In its second cxcepu‘on, Sierra Club chﬁlmgm Finding of Fact 32, in which the ALJ
‘found that Sierra Club offered no contradictory evidence of the County s interpretation of its

._plan, offered no evidence as t0 how the community could be adverscly affected by the continued

| use of the pump house, and offered no evidence that these facﬁmes constituted industrial uses
: ':- , under the Pumam County land use plans and zoning regulations. |

Sierra Club emnéously argues that this finding “misplaces the burden of proof and
%:;eﬁtds evidcntia;y requirements that do not exist.” However, Sierra Club’s argument on this

issue i8 contrary to the holding m Department of Transportation v. J,.W.C. Co., Inc., 396 So. 2d

778 (Fla. 1¥ DCA 1981). Under the burden shifting nature of an administrative hearing, J.W.C.
stands for the proposition that Seminole Electric, ﬁs the applicant, had the initial burden to

- demonstrate tﬁat in this circumstanoé that the site for its proposed Unit 3 project was consistent
and in éompliﬁnce with the adopted land use plans and zoning ordinances of> Putmam County, in
accordance with section 403.508(2), F.S. (2005). Seminole made that showing through evidence
iﬁélugling the expert testimony of Mr. R'ichard Zwolak, a land use planner, to support that
conclusion Uﬁder M_C_, the burden_mcn‘shifted to the Sierra Club, as the opponent on land
usc issues, to offer “contrary evidence of equivalent quality” to contradict Putnam County’s
"interprét'ation of its comprehensive plén, and to counter Seminole Electric's competent

substantial evidence that the community would not be adversely affected by the continued use of

I3
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the pump house and that the pump house and piPE;line are not an industri#l use ﬁnder the

County's comprehensive plan. The ALI ‘did not misplace the burden of proof and did not

" create new evidentiéry requirements for Siéna Club.

In this excéption, Sierra Club also asserts that “Seminole’s contention that the pump

. housé is not an industrial facility contradicts the statufory definition of electrical power plant,
which makes no such distinction and instead, specifically includes ‘associated facilities which

directly support the operation of the plant,’” citing to section 403.503(12), F.S. S:erm Club -
offers no additiqnal_ analysis beyond tﬁi's simple asscnioh to explain its notion that the PPSA’s’
definition of “electrical power plant” compels the conclusion that a pump hous? must be
regulated as an industrial facility under local govemment land use plans and i@g fegulations.
Nothing in the Power ?lant Siting Act or the cited PPSA definition of “electrical power plant”

E stands for the proposition that all parts of a po@er plant must be considered to be “induétri_al" and

therefore designated industrial or zoned industrial in a county’s future land use plans or zoning

. laws,'résbectively. Nothing in the Power Plant Siting Act says that Seminde had to demonstrate

that all of the associated facilities of the Unit 3 project, including the pump house and pipeline,

~ were placed iﬁ an industrial future land use designation or an industrial zoning category.

f‘mher; under Sierra Club’s logic that all components of a power plant must bc

desigxlawd or zoned “industrial” if they are related to the operation of the plant, is imprami@.

"Thai'analysis would suggest that every potable water 'line.vsewer line, roadwaf, and tr:ansrrlissiqn

line that supports a power plant as an associated facility would havc to be desighated or zoned
“industriai” on that basis. This would be an outcome that lacks a rationale and would muﬁ: the

- authority of local governments on land use and zoning issues. Further, there is no precedeqt in

30 years of cases under the PPSA in Florida to support such a conclusion.
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- esponse to Exception No. 3
| In its third exception, Sierra Club challcﬁges the ALJ’s Conclusions of Law 40 and 42
" that Putnam County’s definition of “development” in its adopted land development code exempts
.from' that .déﬁnition “work by any utility or other pcréons engaged in the distribution ot
| .'mmis.si.on of gas or water for the purpose of l'mspecting, repairing, renewing or construction on
' éstablishédirights—of—way, any .sewers', mains, pipes, cables, utility tunnels, power lincs, towers,
:poles',v tracks.o_r the like.” ‘This exception involves the issue of whether the installation of a new
lpip.eline w1thm the existing pipeline easement establishéd by Seminole Electric m 1979 is
;:xempt frqﬁl the definition of “development” which is subject to the County’s comprehensive
.. plm The ?eoord evidence at this hearing clearly demonstrates that the installation of a pipéline
_ gnd é duc; bank in that long-es;ablished pipeline easerent is exempt from the County’s
:defixﬁitioﬁof “d'evelopm;nt.”- 2 |
| | This exception by Sierra Club also reflects a fundamental misunderstanding of the Power
, Plant Siﬁng Act and the manner in which local éoﬁpmhensive plans are considered. Under the
| Powér Plant Siting Act; a local compl_'éhensive plan is addressed at two stages of the proceeding,
 First, ‘the future land use element and future lé.nd use map are considered at the land use haririg
to d.etcmxine'if the proposed site for an electrical powér plant is consistent an& in compliance
with the land use plans and zoning ordinances of the jurisdictional local government. See
Section 403.508(2), F.S. (2005).) At the land use hearing stage of the proceeding, only a limited

portion of the County’s comprehensive plan is at issue, specifically the future land use element * -

2 Sierra Club cites a similar exemption for agricultural activities from the State’s definition of “development™

found in Section 380.04(3)(e), F.S. Sierra then cites to agricultural-related poticies in the County’s comprehensive

plan. However, the Florida Department of Community Affairs has concluded that “agricultural activities are exempt

from the definition of “development” which applies to comprehensive plan [sic]. Sections 163.3164(6) and

380.04(4), Florida Statutes.” McSherry v. Alachua County and Department of Community Affairs, 27 FALR 2686,
(Fla. Dept. of Community Affairs 2004) (Seepage 27 FALR 2774, at paragraph 237.)

S 15
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and furure land use map as they relate to a deternﬁngﬁon of whether the proposed site 1san
allowed use under the Coﬁmy’s comprehensive plan and zoning regulatioﬁs. S;oe Conclusion of |
Law 35, in which th; ALJ concluded that the “apflicable land use plan” is the Future Laﬁd Use
Element §f the Putnam County Compfeheﬁsive Plan and the accompanying FLLUM” or Futuré
Land Use Map. |
The balance of the County’s co@fehensive plan beyond the land use element and ﬁle
 balance of the land development code beyond zoning regulations are addressed at the.-later site
"certification hearing stage of the proceeding. Under Section 403.507(2)(a)4., F.S. (2005), the
jurisdictional chal government, in ﬂns case Putpam County, may gddmes issues rél_ated to the -
“adopted Jocal comprehensive plans and land‘ development regﬁlations” in its agency report
submitted under that provision of tiu: PPSA. Thus, any other policiés that may be oontamed iin
the Putnam County comprehensive plan beyond consistency and compliance with the fuﬁnc land
use map aﬁd zoning regulations of the County can be a_lddressed at this second phase of thé site
| certiﬁcation hearing. Any policies of the County’s comprechensive plan thét were not at issue in
" “the land use hearing can be considered at this later stage‘of the.proceeding. '
'In this thid cxception, Sierra Club also excepts to Conclusion of Law 42 in which the
ALJ concludes, if the new water pipeline within the c.XIStlng casement is not exempt frqm the |
County’s definition of “development”, then the pipeline and duct bank would be Type 2
Cdmimmity facilitics under the County’s comprehensive plan. Sierra Club then rcmtes to its
"earlier exception to the Finding of Fact 19, as to whether the pipeline constitutes a Type 2
C‘ommunity Facility. In a similar fashion, Seminole Electric adopts its response to that first
exceiation by Sierra Club tb Finding of Fact 19. For the foregoing reasons, Sierra Club’s third
exception should be denied. |

16




HOP‘F_’_ING.GREEN 8 SAMS  Fax:8504253415 Oct 12 2006 16:29 P.18

T

P
<

o ‘» “‘Re'sm' nseto Exgg tion No. 4
| In its._fourth exception, Sierra Club té.kes exceptions to the ultimate Conclusion of Law in

~ paragraph ;13 that “competent, substantial evidence received at the hearing demonstrates that the
. site and‘ﬂie Uﬁit 3 pmject; including thé pumnp house and additional underground water pipe and
eléctricai dl_lct banks, are bconsistcnt and in compliance with Putnam County’s land use plans.”
. éiér_ra Club makes no cffort to show that this conclusion is not supported by competent
. ‘substavntial‘evidenoe. Instead, in this exception, Sierra Club seeks to induce the Siting Board to
_engage in supplemental fact .ﬁnding cohcerrling whether the pumping of water to.anc'l fromthe
River are ‘fihdustrial activities conducted on land designated for residential or agricultural uses.”
To fmc cohttarj, the expert testimony established that the purmp house and pipelihe are not
-i'r;dusu-ial' activities under ﬁme County’s oomérehensive plan. (Zwolak, Tr. II, pp. 27-28, 41-42)
Sigt'_ﬁﬁcantly, Putnam County spcciﬁcaily acknochdged and api:rovcd these activities within
E'th%é land usév categories and zoning distgicts when the County amended the PUD zoning for the
Project site in January, 2006. In this proceeding, the County’s unchallenged interpretation of its
'~ Comprehensive Plan is entitled to deference unless shown tp'bc “clearly erroneous.” Falkv.

' Qeirg, 614 S6.2d 1086, 1089 (Fla. 1993); Sug. Qg.th Van Lines, Inc. v, Dept. of Environmental
 Protection, 668 50.2d 209 (Fla. 1st DCA 1996).

The record is devoid of any evidence to support the Sierra Club’s proposition that the

activity of pumping water is “industrial” under the County’s comprehensive plan, while the
. tecord evidence guppons the ALJ ’s conclusions. Sierra Club offered no evidence to support this
position‘and is unable to cite to any record evidence to support this proposition or to show that ’
- the County’s interpretation of its own édopted comprehensivc plan is “clearly erroneous.” 3_115
v. Beard, 614 So.2d at 1086. |

17
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Similarly in this exception, Siérra Club seeks to have the Siting Board réﬁder a factual
finding that the pump house is “not compatible with surrounding residential uses.” But the
' Sierra CluB prodﬁccd no evidence whétsbew‘e? t6 support such a finding. Seminol;, on the other
. ‘hand, produced substantial competent evidence supporting the ALY’s finding of fact that ihe .
A pumb house was compatible with surrounding rcsidcnﬁal uses. See Finding of Fact 17 and
Seminole Electric’s response to Sicrra Club’s first exception above. Based on the foregoing,
Sierra Club’s fourth exception should be. demed |

For the foregomg reasons, each of the four exceptions filed by Sierra Club should be
| rejected and the Siting Board should enter a final order adopting the ALJ’s Recommended Order.
| Respectfully submitted this 12 day of October, 2006. |

| HOPPING N & SAMS, P.A.

v Do SVl

Yimes S. Al v
Fla. Bar No. 0443750
Douglas S. Roberts
Fla. Bar No. 0559466
P.O. Box 6526
Tallahassee, FL. 32314
"(850) 222-7500

Attomeys for SEMINOLE ELECTRIC COOPERATIVE
INC.
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CERTIFICATE OF SERVICE

1 HEREBY CERTIFY that copies of the foregmng have been furnished to the followmg :

by U.S Maxl on this 12 day of October, 2006:

- Scot;t A. Goeorland, Esq.

Senior Assistant General Counsel

~ Department of Environmental Protection

© 3900 Commonwealth Blvd., MS 35-
- Tallahassee, F1 32399-3000

~James V. Antista, Esq.
" - Fish and Wildlife Conservation Commission
620 South Meridian Street
" Tallahassee, FL. 32399-1600

- Kelly A. Martinson, Esq.

. Department of Community Affairs
2555 Shumard Oak Boulevard
~Tallahassee, FL. 32399-2100

Sheaucmng Yu, Esq.
Department of Transportation

- . Haydon Burps Building

~ 605 Suwannee Street, MS 58
- Tallahassee, FL 32399-0450

Martha Carter Brown, Esq.

| -~ Florida-Pablic- SemceCommlsswn -

Gerald Gunter Building
2540 Shumard Oak Blvd.
Tallahassee, FLL 32399-0850

Gordon B. Johnston, Esq.
County Attomey

601 Southeast 25" Avenue
Ocala, FL 34471 .

Mark Scruby, Esq.

Clay County Attorney

Post Office Box 1366

- Green Cove Spnngs, FL 32043

()\h&o

Attorney

Vance W. Kidder, Esq.
St. Johns River Water Management District

-4049 Reid Street

Palatka, FL 32177

Charles Justice

- North Central Florida Regional Plannmg

Council
2009 Northwest 67% Place, Suite A
Gainesville, FL 32653

Hamilton S. Oven, P.E.

Office of Siting Coordination
Department of Environmental Protection
2600 Blair Stone Road

Tallahassee, FL 32399

Russell D. Castleberry, Esq.
Post Office Box 758
Palatka, F1. 32178

Patrick Gilligan

Antorney for City of Ocala
1531 SE 36 Avenue
QOcala, FL 34471

Wayne Smith

Union County Board of County Comm.
15 Northeast First Street
Lake Butler, FL 32054

Ronald Williams '
Columbia County Board of County Comm.
Post Office Drawer 1529

Lake City, FL. 32058

Timothy Keyser, Esq.

Sierra Club

Post Office Box 62 ,
Interlachen, FI. 32148-0092
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STATE OF FLORIDA
DEPARTMENT OF ENVIRONMENTAL PROTECTION

SEMINOLE ELECTRIC COOPERATIVE, INC.,

Petitioner,

V. OGC No. 06-1976

DEP Permit No. 1070025-005-AC
DEPARTMENT OF ENVIRONMENTAL
PROTECTION,

Respondent.
/

ORDER GRANTING REQUEST FOR EXTENSION
OF TIME TO FILE PETITION FOR HEARING

This cause has come before the Florida Department of Environmental Protection (FDEP)
upon receipt of a request made by Petitioner, Seminole Electric Cooperative, inc., to grant an
extension of time to file a petition for administrative hearing challenging the Intent to Issue DEP
Permit No. 1070025-005-AC. If granted this extension will allow time to discuss with FDEP
several specific permit conditions for its facility in Putnam County, Florida. Because the request
shows good cause for the extension of time,

IT IS ORDERED:

The request for an éxtension of timé to file a petition for administrative proceeding is
granted. Petitioner shall have until October 23, 2006, to file a petition in this matter. Filing shall
be complete upon receipt by the Office of General .Counsel, Department of Environmental
Protection, 3800 Commonwealth Boulevard, Mail Station 35, Tallahassee, Florida 32389-3000.

DONE AND ORDERED on this _.[Z{: day of September, 2006, in Tallahassee, Florida.

STATE OF FLORIDA DEPARTMENT
OF ENVIRONMENTAL PROTECTION

b [N
Deputy Genefal Counsel
3900 Commonwealth Boulevard - MS 35
Tallahassee, Florida 32399-3000

- 850-245-2242 facsimile 850-245-2302




CERTIFICATE OF SERVICE

| HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished via
U. S. Mail this /& “Yay of September, 2006, to:

Robert A. Manning

HOPPING GREEN & SAMS, P.A.
Post Office Box 6526
Tallahassee, FLL 32314

STATE OF FLORIDA DEPARTMENT

ricia E. Comer,/Assistant General Counsel
FL Bar 0224146

Department of Environmental Protection
3900 Commonwealth Boulevard - MS 35
Tallahassee, Florida 32399-3000
Telephone: (850) 245-2288

Facsimile: (850) 245-2302

with courtesy copies via electronic mail to:

Jeff Koerner, FDEP — BAR, Air Permitting North




Gibson, Victoria

From: Miskelley, Valerie
&ent: Monday, September 18, 2006 10:23 AM
o: Koerner, Jeff; Gibson, Victoria
Subject: Seminole 1070025-005-AC
Attachments: Ord to Grant on Seminole Electric 06-1976.PDF

Here is the Order Granting on Seminole Electric (OGC Case No. 06-1976).

Ord to Grant on
Seminole Elect...

Thanks,

Valerie Miskelley

Administrative Secretary

FDEP Office of General Counsel
3900 Commonwealth Bivd. MS 35
Tallahassee, FL 32399-3000
(850) 245-2260 SC 205-2260
Fax: (850) 245-2302
Valerie.Miskelley@dep.state.fl.us




Gibson, Victoria

From: Koerner, Jeff
‘ent: Thursday, September 14, 2006 12:24 PM
o: Gibson, Victoria
Subject: FW: Seminole Unit 3 - Extension Request

Sorry ... forgot to copy you on this.

Jeff
From: Koerner, Jeff
Sent: Thursday, September 14, 2006 11:12 AM
To: Miskelley, Valerie
Cc: Halpin, Mike
Subject: FW: Seminole Unit 3 - Extension Request
Valerie,

I spoke with Trina yesterday and we have no problem with a 30-day extension.
Thanks!
Jeff Koerner, BAR - Air Permitting North

Florida Department of Environmental Protection
850/921-9536

. From: Koerner, Jeff

Sent: Tuesday, September 12, 2006 1:49 PM
To: Miskelley, Valerie

Cc: Halpin, Mike

Subject: Seminole Unit 3 - Extension Request
Valerie,

| would like to discuss this with Trina Vielhauer before we agree to the extension. She's out today, but will be back
tomorrow. We'll give you call then.

Thanks!
Jeff Koerner, BAR - Air Permitting North

Florida Department of Environmental Protection
850/921-9536




THE STATE OF FLORIDA
DEPARTMENT OF ENVIRONMENTAL PROTEC]

In the Matter of an
Application for Permit by:

FDEP Draft Permit No.: PSD-FL-375
Project No.: 1070025-005-AC
Siting No. PA78-10A2

Seminole Electric Cooperative, Inc.

Seminole Power Plant

Putnam County, Florida

REQUEST FOR ENLARGEMENT OF TIME

By and through undersigned counsel, Seminole Electric Cooperative, Inc., (Seminole
Electric) hereby requests, pursuant to Florida Administrative Code Rule 62-110.106(4), an
enlargement of time, to and including October 23, 2006, in which to file a Petition for
Administrative Proceedings in the above-styled matter. As good cause for granting this request,
Seminole Electric states the following:

1. On or about August 28, 2006, Seminole Electric Cooperative, Inc. (Seminole)
received from the Department of Environmental Protection (“Department”) an “Inteﬂt to Issue Air
Permit” and accompanying “Draft Permit,” (Draft Permit No.1070025-005-AC), to add a new Unit
3 at the Seminole Generating Station, located in Putnum County, Florida.

2. Based on Seminole’s initial review, the Draft Permit and associated documents
contain several provisions that warrant clarification or corrections. Seminole will be filing

comments shortly and meeting with the Department to work towards a resolution.




3. This request is filed simply as a protective measure to avoid waiver of Seminole’s
right to challenge certain conditions contained in the Draft Air Permit. Grant of this request will not
prejudice either party, but will further their mutual interest and hopefully avoid the need to file a
Petition and proceed to a formal administrative hearing. Seminole will promptly withdraw this
request after its comments are resolved, and the 30-day public comment period is passed.

WHEREFORE, Seminole Electric Cooperative, Inc. respectfully requests that the time for
filing of a Petition for Administrative Proceedings in regard to the Department's Intent to Issue Air
Permit No.1 070025-005-AC be formally ektendg:d to and including October 23, 2006.

RESPECTFULLY SUBMITTED this Ll day of September, 2006.

Robert A. Manning

Florida Bar ID No. 0035173
Hopping Green & Sams, P.A.
123 South Calhoun Street
Post Office Box 6526
Tallahassee, Florida 32314
(850) 222-7500 4

(850) 224-8551 Facsimile

Attorneys for Seminole Electric Cooperative, Inc.




CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by
Hand Delivery to Leigh Crandell, Agency Clerk, and Doug Beason, General Counsel, Florida
Department of Environmental Protection, 3900 Comm_onwealth Boulevard, Room 659, Tallahassee,
Florida 32399-3000; and Mike Halpin, Florida Department of Environmental Protection, Program
Administrator, 2600 Blair Stone Road, Room 625, Tallahassee, Florida 32399, this ZZ day of

September, 2006.

Robert A. Manning /

#248295




Gibson, Victoria

From: Gibson, Victoria
ent: Tuesday, September 12, 2006 9:31 AM
o: Halpin, Mike; Koerner, Jeff
Subject: FW: Request for Extension of Time rec'd. - 1070025-005-AC - Seminole Electric Cooperative,
Inc.
Attachments: Di4700609110343.PDF
FYI,

Let me know if Pat Comer will be granting or denying this request for you.

Thanks.

Vickie

From: Crandall, Lea

Sent: Tuesday, September 12, 2006 8:32 AM

To: Gibson, Victoria

Subject: FW: Request for Extension of Time rec'd. - 1070025-005-AC - Seminole Electric Cooperative, Inc.

Good Morning,
Attached is a copy of the Request.

Thanks,
Lea

. L
[ror b
P
.

Di4700609110343.
PDF (486 KB)

Lea Crandall

Agency Clerk

Department of Environmental Protection
3900 Commonwealth Boulevard, MS 35
Tallahassee, FL 32399-3000

Phone: (850) 245-2212 SC: 205-2212
Fax: (850)245-2303

From: Crandall, Lea

Sent: Monday, September 11, 2006 4:28 PM

To: Chisoim, Jack; Brown, Lisa L.; Gibson, Victoria; Halpin, Mike

Subject: Request for Extension of Time rec'd. - 1070025-005-AC - Seminole Electric Cooperative, Inc.

FYI, a Request for Extension of Time was rec'd. today re: 1070025-005-AC - Seminoie Electric Cooperative, Inc.

Thanks,
Lea

q_ea Crandall

Agency Clerk




Department of Environmental Protection
3900 Commonwealth Boulevard, MS 35
Tallahassee, FL 32399-3000

Phone: (850) 245-2212 SC: 205-2212

‘ax: (850) 245-2303




Gibson, Victoria

From: Gibson, Victoria
‘ent: Monday, September 11, 2006 4:32 PM
0: ' Koerner, Jeff, Vielhauer, Trina
Subject: FW: Request for Extension of Time rec'd. - 1070025-005-AC - Seminole Electric Cooperative,
Inc.
FYI,
Vickie
From: Crandall, Lea
Sent: Monday, September 11, 2006 4:28 PM
To: Chisolm, Jack; Brown, Lisa L.; Gibson, Victoria; Halpin, Mike
Subject: Request for Extension of Time rec'd. - 1070025-005-AC - Seminole Electric Cooperative, Inc.

~ FYI, a Request for Extension of Time was rec'd. today re: 1070025-005-AC - Seminole Electric' Cooperative, Inc.

Thanks,
Lea

Lea Crandall
Agency Clerk
Department of Environmental Protection
3900 Commonwealth Boulevard, MS 35
Tallahassee, FL 32399-3000
hone: (850) 245-2212 SC: 205-2212
‘ax: (850) 245-2303




Y10

ADMIN. CASE OPENED IN 0GC

: {RECEIVED FIRST REQUEST FOR EXTENSION OF TIME

‘IRE-ASSIGNED TO LEAD ATTORNEY PATRICIA E COMER

| {ORD GRANTING REQ FOR EXT OF TIME - UNTIL 10/23/06
| [NO ADDITIONAL REQ FOR EXT OF TIME OR PET REC'D

i {case cLosED N oGC




