Department of
Environmental Protection

Twin Towers Office Building
Lawton Chiles 2600 Blair Stone Read Virginia B. Wetherell
Governor Taliahassee, Florida 32399-2400 Secretary

In the Matter of an
Application for Permit by:

Mr. Robert W. Carter, Chairman DEP File No. 1050257-002-AC

Panda Energy International, Inc. Panda-Kathleen, [..P.

4100 Spring Valley, Suite 100] Kathlzen Cogencration Plant

Dallas, TX 75244 Polk County
/

NOTICE OF PERMIT DENIAL

The Applicant, Panda-Kathleen, L.P., applicd on February 7, 1997, 10 the Department of
Environmental Protection for a permit to modify their existing construction permit 1ssued in
1995 related to an electrical power cogencration facility near Lakeland. Polk Couniy, Florida.

The Department has permitiing jurisdiction under the provisiens of Chapter 403. Florida
Statutes (F.S.). and Florida Administrative Code (F.A.C.) Chapters 62-4, 62-210, and 62-212.
The Department has determined that a review for the Prevention of Significant Deterioration
(PSD), a determination of Best Available Control Technology (BACT) and an air constructiozn.
permit is required for the propesed work.

The Department hereby denies the permit for the following reasons:

1. The application to modify the existing PSD permit was submitted on February 7, 1997,
with the intentions of submitting additional information to the proposed revisions to both
the technical analysis and the actual permit within the fellowing wecks. The inforn:ation
was rnever submitted.

2. The applicant’s consultant Environmental Consulting & Technelogy (ECT), Inc.

. submitted a letter on March 4, 1997, informing the Department that contractual issues
have affected the Kathleen cogeneration project. They asked the Department to place the
review of the recently submitted application on hold until the contractual matters were
resolved.

3. The Department in its letter of March 5, 1997 acknowledged the applicant’s request to
put the application on hold. The Department requested the applicant to submit the
additional information about the projcct as early as possible.

. 4, The permit engineer in a telephone request during January 1998 requested the applicant
to provide an'update on the status of the project and, 1f appropriate, to withdraw the
application. The application was still considered incomplete after eleven (11) months of
submittal of application.
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5. ECT submitted another letter on January 19, 1998, in response to the Department’s
teizphone request, indicating that the status of the project was pending. The project was
awaiting a ruling from the Florida Public Service Commission (PSC) within the
subsequent three (3) months. The Department was not notified of any further
development regarding the PSC ruling.

6. The permit enginecr in a telephone conversation with ECT 1n July 1998 re-iterated the
importance of providing additional inforimation to complete the application. The
‘application at this stage was incomplecte after seventeen (17) months of submittal.

7. The Department in a letter dated Sepiember 22, 1998, gave the applicant thirty (30) days
after receipt of the letter to provide the requested information or show good cause that an
extension is required. The letter made reference to Rule 62-4.035(1) F.A.C. which gives
the applicant ninety (90) days after the Department mails a timely request for additional

- informaticn to submit that information to the Department. Failure of an applicant to
provide the timely requested information shall result in denial of the application.

8. Based on the above facts, the Department is 1ssuing this notice of permit denial.

A person whose subsiantial interests are affected by the Department's permit denial may
~petition for an administrative proceeding (hearing) under sections 120.569 and 120.57 of the
' Florida Statutes. The petition must contain the information set forth below and must be filed
(received) in the Office of General Counsel of theé Department at 3900 Commonwealth
Boulevard, Mail Station #35, Tallahassez, Floride, 32399-3000. Petitions filed by the permit
applicant or any of the parties listed below must be filed within fourteen days of receipt of tiis
- Notice of Permit Denial. Petitions filed by any persons other than those entitled to written notice
under section 120.60(3) of the Florida Statutes must be filed within fourteen days of receipt of
- this Notice of Permit Denial. A petitioner shall mail a copy of the petition to the applicant at the
address indicated above at the time of filing. The failure of any person to file a petition within
the appropriate time period shall constitute a watver of that person’s right to request an
administrative determination (hearing) under sections 120.569 and 120.57 F.S., or to intervene in
this proceeding and participate as a party to it. Any subsequent intervention will be only at the
approval of the presiding officer upon the filing of a motion in compliance with Rule 28-106.205
of the Floride Administrative Code.

A petition that disputes the material facts on which the Department’s action is based must
contain the following information: (2) The name and address of each agency affected and each
agency’s file or identification number, if known; (b) The name, address, and telephone number
of the petitioner, th: name, address. and telephone number of the petitioner’s representative. if
any, which shall be the address for service purposes during the course of the proceeding; and an
explanation of how the petitioner’s substantial interests will be affected by the agency
determination; (¢} A statement of Lhow and when petitioner received notice of the agency action
or proposed action, (d) A statement of all disputed issues of material fact. If there are none, the
petition must so indicate; (¢) A concise statement of the ultimate facts alieged, as well as the
rules and statutes which entitle the petitioner to relief; and (f) A demand for relief.
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A petition that does not dispute the material facts upon which the Department’s action is
based shail state that no such facts are in dispute and otherwise shall contain the same
information as set forth above, as required by Rule 28-106.301.

Because the administrative hearing process 1s designed to formulate final agency action, the
filing of a petition means that the Department’s final action may be different from the position
taken by it in this Notice. Persons whose substantial interests will be affected by any such final
decision of the Department on the application have the right to petition to become a party to the
proceeding, in accordance with the requirements set forth above. The failure of any person to
file a petition within the appropriate time period shall constitute a waiver of that person’s right to
request an administrative determination (hearing) under sections 120.569 and 120.57 F.S., or to
intervene in this proceeding and participate as a party to it. Any subsequent intervention will be
only at the approval of the presiding officer upon the filing of a motion in compiiance with Rule
28-106.205 of the Florida Administrative Code.

This Notice constitutes final agency action unless a petition 1s filed in accordance with the
above paragraphs or unless a request for extension of time in which to file a petition is filed
within the time specified for filing a petition and conforms to Rule 62-110.106, F.A.C. Upon
timely filing of a petition or a request for an extension of time this Notice will not be effective
until further Order of the Department.

Any party to this Notice of Permit Denial has the right to seek judicial review pursuant to
Section 120.68, Florida Statutes, by the filing of a Notice of Appeal pursuant to Rule 9.110,
Florida Rules of Appellate Procedure, with the Clerk of the Department in the Legal Office; and
by filing a copy of the Notice of Appeal accompanied by the applicable filing fees with the
appropriate District Court of Appeal. The Notice of Appeal must be filed within 30 (thirty) days
from the date this Notice is filed with the Clerk of the Department.

S/

Howard L. Rhodes, Director
Division of Air Resources
Management

Executed in Tallahassee, Florida.
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CERTIFICATE OF SERVICE

The undersigned duly designated deputy agency clerk hereby certifies that this NOTICE OF
"ERMIT DENIAL and all copies were sent by certiﬁjed mail (*) and copies were mailed by U.S.
Mail before the close of businesson _{ { =[O ~9% 10 the person(s) listed:

Mr. Robert W. Carter, Panda Encrgy International, Inc.*
Mr. Jeffrey L. Meling. P.E., ECT

Mr. Gregg Worley, EPA

Mr. John Bunyak, NPS

Mr. Bill Thomas, DEP

Clerk Stamp

FILING AND ACKNOWLEDGMENT
FILED, on this date, pursuant to §120.52,
Florida Statutes, with the designated
Department Clerk:, receipt of which is hereby
acknowledged.

KW ~j{”{’9-64-/ L-10-9%

(Clerk) (Date)
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