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STATE OF FLORIDA
DEPARTMENT OF ENVIRONMENTAL PROTECTION
NOTICE OF PERMIT MODIFICATION ISSUANCE

In the Matter of an

Application for Permit Modification

Ms. Kathy Edgemon DEP File No. AC29-238303
Cargill Fertilizer, Inc. Riverview No. 5 DAP Plant
P.O. Box 9002

Bartow, Florida 33830 .

Enclosed is a letter that modifies Permit Number AC29-238303 to extend the expiration date from June 30, 1997 to
June 30, 1998 issued pursuant to Section 403, Florida Statutes.

A person whose substantial interests are affected by the Department's proposed permitting decision may petition for
an administrative hearing in accordance with Sections 120.569 and 120.57 F.S. The petition must contain the
information set forth below and must be filed (received) in the Office of General Counsel of the Department, 3900
Commonwealth Boulevard, Mail Station #35, Tallahassee, Florida 32399-3000, telephone: 904/488-9730, fax: 904/487-
4938, within fourteen days of receipt of the permit modification. A petitioner must mail a copy of the petition to the
applicant at the address indicated above, at the time of filing. The failure of any person to file a petition within the
appropriate time period shall constitute a waiver of that person's right to request an administrative determination
(hearing) under Sections 120.569 and 120.57 F.S., or to intervene in this proceeding and participate as a party to it. Any
subsequent intervention will be only at the approval of the presiding officer upon the filing of a motion in compliance with
Rule 28-5.207 of the Florida Administrative Code.

A petition must contain the following information: (a) The name, address, and telephone number of each petitioner,
the applicant's name and address, the Permit File Number and the county in which the project is proposed; (b) A
statement of how and when each petitioner received notice of the Department's action or proposed action; (c) A statement
of how each petitioner's substantial interests are affected by the Department's action or proposed action; (d) A statement of
the material facts disputed by petitioner, if any; (¢) A statement of the facts that the petitioner contends warrant reversal or
modification of the Department's action or proposed action; (f) A statement identifying the rules or statutes that the
petitioner contends require reversal or modification of the Department's action or proposed action; and (g) A statement of
the relief sought by the petitioner, stating precisely the action that the petitioner wants the Department to take with
respect to the action or proposed action addressed in this modification.

Because the administrative hearing process is designed to formulate final agency action, the filing of a petition means
that the Department's final action may be different from the position taken by it in this modification. Persons whose
substantial interests will be affected by any such final decision of the Department on the application have the right to
petition to become a party to the proceeding, in accordance with the requirements set forth above.

This permit modification is final and effective on the date filed with the Clerk of the Department unless a petition is
filed in accordance with the above paragraphs or unless a request for extension of time in which to file a petition is filed
within the time specified for filing a petition and conforms to Rule 62-103.070, F.A.C. Upon timely filing of a petition or
a request for an extension of time this permit will not be effective until further Order of the Department.

When the Order (permit modification) is final, any party to the order has the right to seck judicial review of the Order
pursuant to Section 120.68, F.S., by the filing of a Notice of Appeal pursuant to Rule 9.110, Florida Rules of Appellate
Procedure, with the Clerk of the Department in the Legal Office; and by filing a copy of the Notice of Appeal

" accompanied by the applicable filing fees with the appropriate District Court of Appeal. The Notice of Appeal must be
filed within 30 (thirty) days from the date this Notice is filed with the Clerk of the Department.



Permit Modification File No. AC29-238303
Page 2 of 2

Executed in Tallahassee, Florida.
C. H. Fancy, P.E., Chief
Bureau of Air Regulation

CERTIFICATE OF SERVICE -

The undersigned duly designated deputy agency clerk hereby certifies that this permit modification was sent by
certified mail (*) and copies were mailed by U.S. Mail before the close of business on A -9 Z to the person(s)
listed:

Ms. Kathy Edgemon, Cargill Fertilizer, Inc. *
Mr. David A. Buff, P.E.

Mr. Bill Thomas, SWD

Mr. Jerry Campbell, EPCHC

Clerk Stamp
FILING AND ACKNOWLEDGMENT FILED, on this date,

pursuant to §120.52(7), Florida Statutes, with the designated
Department Clerk, receipt of which is hereby acknowledged.

ol évkm a-1-97

(Clerk) (Date)




Florida Department of

Memorandum Environmental Protection

A

TO: Howard L. Rhodes /

THRU: Clair Fancy

Al Linero 2/7

FROM: John Reynolds

DATE: February 7, 1997

SUBIJECT: Cargill/Riverview No. 5 DAP Plant/Permit Extension / AC19-238303

Attached is a letter extending the expiration date of the subject construction permit. The
extension was requested as a result of construction delays.

I recommend your approval and signature.



RECEIVED
CARGILL JAN 10 1997

FERTILIZER, INC. BUREAU OF

AIR REGULATION

8813 Highway 41 South - Riverview, Florida 33569 - Telephone 813-677-9111 - TWX 810-876-0648 - Telex 52666 - FAX 813-671-6146

Certified Mail: P 343 040 610

January 6, 1997

Mr. John Reynolds

Air Permitting Engineer

Florida Department of Environmental Protection
2600 Blair Stone Road

Tallahassee, FL 32399-2400

Dear Mr. Reynolds:

Re:  Cargill Fertilizer, Inc. - Riverview Facility
No. 5 DAP Plant; Permit No. AC29-238303
Facility ID No. 0570008; Emission Unit ID No. 055

Cargill Fertilizer, Inc. (Cargill) requested a permit modification to the above-referenced permit
on January 19, 1996. This request included using recirculated pond water in the tail gas
scrubbers and an extension to the expiration date of the permit. Cargill does not plan to
recirculate pond water in the tail gas scrubbers at this time and would like to withdraw this
request.

The expiration date of the permit was extended to June 30, 1997 on March 8, 1996. Cargill will
be unable to complete construction by this date and would like to extend the expiration date to
June 30, 1998. The construction permitted under this permit includes replacement of the
granulator and the RG scrubber and details of the equipment fabrication is still underway.
Enclosed is a check in the amount of $250 for the modification fee. If you have any questions,
please contact me at (813) 671-6369.

Simy{y/g )

Y

thy Edgemon
Environmental Engineer

cc: Morris, Russo
Jim McDonald, FDEP Tampa; Rick Kirby, HCEPC
File: P-30-33-1

”
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‘DATE - || VENDOR NUMBER!| - - AMOUNT

12127/96 | 4115 ||grserseressr250,0
THE Two Hundred Fifty and NO/100 Dollars
SUM OF '
PAY FLORIDA DEPT. OF ENVIRONMENTAL
DER OF 2500 BLAIR STONE ROAD
ORDER TALLAHASSEE FL 32399-2400 AUTHORIED SIGNATURE
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Department of
Environmental Protection

] Twin Towers Office Building
Lawton Chiles 2600 Blair Stone Road Virginia B. Wetherell
Governor Tallahassee, Florida 32399-2400 Secretary

February 10, 1997

CERTIFIED MAIL - RETURN RECEIPT REQUESTED

Ms. Kathy Edgemon

Environmental Engineer ' -
Cargill Fertilizer, Inc.

P.O. Box 9002

Bartow, Florida 33830

Re: Modification of Construction Permit No. AC29-238303 (AIRS ID 0570008)
Riverview No. 5 DAP Plant

Dear Ms. Edgemon:

The Deparﬁment received Cargill’s January 6 letter requésting an extension of the expiration date of the
above referenced permit. This request is acceptable and the expiration date is changed as shown below:

Permit No. AC29-238303 is extended from June 30, 1997 to June 30, 1998.
A copy of this letter shall be filed with the referenced permit and shall become part of the permit.
Sincerely,

| Hee ]

Howard L. Rhodes, Director
Division of Air Resources
Management

HLD/hh

“Protect, Conserve and Manage Florida’s Environment and Natural Resources”

Printed on recycled paper.
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) Department of
.. Environmental Protection

Twin Towers Office Building
Lawton Chiles 2600 Blair Stone Road Virginia B. Wetherell
Governor Tallahassee, Florida 32399-2400 Secretary

August 1, 1996

CERTIFIED MAIL - RETURN RECEIPT REQUESTED

Mr. David A. Buff, P.E.

KBN Engineering And Applied Sciences, Inc.
6241 Northwest 23rd Street - Suite 500
Gainesville, Florida 32653-1500

RE: Modification/Extension of AC29-238303 (No. 5 DAP Plant)
Cargill Fertilizer, Inc. - Riverview

Dear Mr. Buff:

This is a followup to our March 4 letter concerning Cargill’s
requested modification of the referenced construction permit. At
issue is a change in the scrubbing medium from the standard
once~through cooling pond water to an isolated scrubber pond water
recirculation system using cooling pond water as makeup.

Since fluoride concentration may build to a higher level in an
unneutralized dedicated scrubber pond, the Department requested
that Cargill show calculations as necessary to estimate the change
in actual fluoride emissions resulting from the modification.

Please call me or John Reynolds at (904) 488-1344 if you have
any questions.

Slncerely,

- A A. Linero, P.E.
Admlnlstrator
New Source Review Section

AAL/JR
cc: B. Thomas, SWD

J. Campbell, EPCHC
D. Jellerson, Cargill

“Protect, Conserve and Manage Florida’s Environment and Natural Resources”

Printed on recycled paper.
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Cargill, Incorporated - .« _ =4

Law Department

— 0008 01 1-AC
Fax Transmission 95 100%8-ot1

Number of Pages (incl. this one). 14

To: Bill Thomas/FDEP 813/744-8458
Pat Comer, Esq. 904/921-3000
Al Linero/FDEP, Bureau of Air Reg. 904/922-6979
Jim Pennington/FDEP | 904/922-6979
J. Campbell/HCEPC 813/272-5605
Ozzie Morris/Fertilizer/Tampa 813/671-6149
David BufffKBN Engineering | 352/336-6603
From: Tom MaclLeod
Cargill, Incorporated/Law Department
P.O. Box 6624

Minneapolis, MN 55440-5624
Telephone: 612/742-4653 Fax : 612/742-6349

Date: July 28, 1996

If you do not receive all pages, please contact Pat at §12/742-6348.

WRKKK R KR R b o e dekede W i e A vl virode ek v e e sy Wi e vl e e oo ol e e o sl e e el ol e e e e e ok e e e e e e Aok R R R e e e e ke

- The information confained in this facsimile transmission is intended only for the
persona! and confidsntial use of the individual(s} or entity(fes) named above, and may include
material that Is privifeged and confidential. Any dissemination, distribution, or copying of this
transmittal ie strictly prohibited. If you have received this transmittal in error, please notify us -
immediately by lelephone (612/742-6348) and retum the criginal transmittal to us by mail. Thank you.
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CARGILL, INCORPORATED
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Juy A. Kfoase
July 29, 1966 Wrter Biect G Pumber
(612) 7424853
VIA FAX: 813/744-6458 and U.S, MAIL,
Mr. Bill Thomas
Florida Department of Environmental Protection
3804 Coconut Palm Drive

Tampa, FL 33619-8218

RE: Hillsborough County Allegations of "Sham Permitting”
Permit No, 057008-008-AC

Dear Mr. Thomas:

As you are aware, the Hillsborough County Environmental Protection
Commission ("HCEPC") has alleged that Cargill Fertilizer, Inc. ("Cargill’) engaged in
"sham permitting" when it permitted its rock grinding source at its Tampa, Florida facility.
Whether a permit is a "sham" is at its core a question of whether the pemiittee was
deceitful or made a misrepresentation. Because of the grave nature of the allegations,
Cargill takes them very seriously and finds them to be totally unfounded. As explained
below, HCEPC's allegations are based on a fundamental misapplication of U.S.
Environmental Protection Agency ("U.S. ERPA") enforcement guidance. [f allowed to
stand, HCEPC's allegations harm Cargill's reputation and threaten to undermine the
integrity of Florida Department of Environmental Protection's ("FDEP’s") permit program.
Cargill believes that its permit is valld and will be proceeding with construction under its

terms.
l. it Bac nd.

The FDEP issued the Cargill rock grinding facility Air Permit No. 057008-008-AC
on July 19, 1996, after public notice and comment.’ The air permit cantains federally
enforceable {imits on the hours uf uperation fo limit the emissiona from the eource to

! Attached at Exhibit A is a chronclogy of the permit history.
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Mr. Bill Thomas
July 29, 1996
Page 2

balow the major source threshold under the federal Prevention of Significant
Deterioration ("PSD") program. The federally enforceable permit.limits will restrict the
facility's operations to 7,800 hours per year per mill. Cargill believes that the facility can
easily comply with its federally enforceable operating limits and that the facility will be
economically viable at this production rate.> There is no evidence, and HCEPC does
not now allege, that Cargill will have any difficulty meeting the terms of the permit or that
the facility is not economically viable.

At the time it sought its synthetic minor permit, Cargill made clear that it intended
to seek a PSD permit from FDEP for the same facility which would allow Cargill to
eventually operate the facility without the tederally entorceanie operating Urults
contained in its synthetic minor permit. The PSD permit application was submitted to
the FDEP, and a copy was provided to HCEPC, on June 27, 1596. The PSD
application subjected the entire rock grinding facility to PSD review. This dual permitting
approach would allow Cargill to commence construction and to operate the source as it
had in the past under a synthetic minor permit. After issuance of the PSD pemit, Cargill
could then further expand operations after installation of Best Available Control
Technology. Under PSD regulations, Cargill would have up to 18 months to commence
construction of this expansion and would be able to operate under its minor permit In the
interim.

. Cargill fully reviewed the dual permlt approach with FDEP and FDEP expressly

approved of this approach. 1n addition to discussions between Cargill personnel and
FDEP staff, this approach was clearly set forth in Cargill's March 8, 1996 comments,
which states ..."the purpose of this [operating hours] limitation would be to avoid PSD
review. . . Cargill will be submitting a PSD application in the near future to obtain an
increased operating hours for the mills, i.e., up to 8,780 hrfyr each mili." This approach
was again referenced in Cargill's March 20, 1996 comments: "in this application, Cargill
will avoid PSD review by limiting future operating hours of the mills. Cargill is taking this
approach in order to meet their construction schedule, which mandates beginning
construction no later then [sic] July 1, 1896. The application being processed by your
office should be issued prior to July 1, 1996, assuming a completeness determination is
obtained soon."

Significantly, HCEPC received copies of Cargill's initial permit application and
Cargill's March 8, 1996 and March 20, 1996 comments stating the dual permit

2 In fact, at 7,800 hours per year, the rack grinding facility's state permit allows the
facility to operate at almost 90% of full operation. Significantly, this facility has not
exceeded 6,850 hours per year over the last 3 years -- almost 1,000 hours less than the
rock grinding facility is currently permitted. The state permit allows the facility to operate
at a higher level of production than it hae achieved in the past.
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Mr. Bill Thomas
July 26, 1996
Page 3

approach. HCEPC provided no comments to Cargill on these dacuments and, to
Cargill's knowledge, provided no comments to FDEP. Subsequently, HCEPC again
received notice of Cargill's draft synthetic minor permit when FDEP put it out for public
notice and comment on July 2, 1886. HCEPC then received a copy of Cargill's PSD
permit application on approximately June 27, 1996. It again failed to raise its concemns
either before the end of the public comment period, July 18, 1996, or before FDEP's
issuance of the synthetic minor permit on July 18, 1996.

Il. HCEPC Allegations.

. Cargill understands that HCEPC now challenges this dual permitting approach,
alleging that Cargill engaged in sham permitting to avoid PSD review. In support of this
allegation, HCEPC points toward U.S. EPA’ s enforcement guidance, which was part of
the preamble to U.S. EPA's rules cancerning federal enforceability of permit limits, the
relevant parts of which are attached at Exhibit B.2 On their face, HCEPC's allegations
are unfounded. The dual permit approach cannot be said to be a "sham™ when FDEP
agreed and HCEPC had notice that it was the appropriate manner to permit the rock
grinding facility. Implicit in sham permitting is a deception of the regulatory agency,
something that could not have occurred in light of both agencies' knowledge of and
FDEP's approval of the dual permit approach. Further, the dual permit approach agreed
upon by FDEP and Cargill did not evade PSD review. Cargill has submitted a full PSD
application for the roek grinding faoility and, pureuant to source obligatinn requilatinn 4()
C.F.R. Pt. 52.21(r)(4), has reviewed the full focility ae if it had not been constructer
Sefting the obvious aside, however, the federal guidance relled upon by HCEPC is not
applicable to the Cargill's permit, and even If it was, would not mandate enforcement.

The federal guidance outlines U.S. EPA's three enforcement options in the event
a permitiee violates its federally enforceable limits and becomes subject to PSD.% First,
if the source intends to adhere to the federally enforceable limits, U.S. EPA may simply
enforce the limits. Second, in the event the source is not able to meet the federally
enforceable limits, U.S. EPA may require the source to obtain a PSD permit with the

$ HCEPC also refers to a paragraph in the U.S. EPA draft guidance document
"New Source Review Workshop Manual: Prevention of Significant Deterioration and
Nonattainment Area Permitting," {draft) (October 1980). What ever the import of this
draft document, it expressly refers readers to the more comprehensive discussion in the
attached preamble. i

¢ A "sham" is defined as "something false or empty that is purported to be genuine
.. . the quality of deceitfulness.” American Heritage Dictionary, 2d ed. (1976).

y See Exhibit B, 54 Fed. Reg. 27280.
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Mr. Bill Thomas
July 29, 19986
Page 4

assumption that the source had not already been constructed, pursuant to 40 C.F.R. Pt.
52.21(r)(4). U.S. EPA may also elect to seek penalties for violations of the limits. Third,
in the event U.S. EPA finds that the source intended to avoid PSD review when it
sought the federally enforceable limits and that the limits did not seek some legitimate
business plan, U.S. EPA may require the source to obtain a PSD pemnit as under option
2, and may also seek additional enforcement under the Clean Air Act. It is this third
enforcement option that HCEPC claims applies to Cargill.

U.S. EPA's enforcement guidance is not applicable to Cargill's permit. As the
‘guidance makes clear, these three enforcement options are triggered only when a
source is unable, or will be unable to meet the federally enforceable limits in its permit
which allowed it to avoid PSD review. The preamble states:

If a permit obtained by a source is to be given status as federally enforceable in
order to avoid NSR [PSD or nonattainment new source review), it must have met
the notice, source information, practical enforceability and other strictures set
forth in this document. These same qualities of a federally enforceable permit
make it much easier to determine, at a later date, whether the terms or intent of
the permit have been violated and, if so, what enforcement action is appropriate.

There are three options available to EPA for when a federally enforceable State
emi will be violated. 8

54 Fed. Reg. 27280 (emphasis added). As indicated above, there is no evidence that
the federally enforceable limits in Cargill's permit "[have] been or will be violated."
According, application of any of U.S. EPA's three enforcement options is Inappropriate.

Even if U.S. EPA's guidance were applicable to Cargill, the third option is not
appropriate. In support of its allegations, HCEPC would likely point to broad language
in the guidance which states enforcement is appropriate where U.S. EPA determines
that the source obtained a synthetic minor permit "not for the purpose of adhering to
those limitations for an appreciable period of time in accordance with some legitimate
business plan, but primarily with an intent to construct, and possibly begin operation of,
a major new source or major modification without first obtaining a PSD or nonattainment
permit." 54 Fed. Reg. 27280. At the outset, the fact that Cargill and FDEP agreed upon
the dual permitting approach and that Cargill intends to operate within its synthetic
minor permit fimits demonstrates that Carqill did not intend to construct, and has not
commenced construction of a major source without PSD review. The new state permit

.

s Significantly, as this text indicates, there is nothing improper about seeking to
deliberately avoid PSD through the use of federally enforceable limits. U.S. EPA's
development of the federal enforceability standard indicates their intent to allow sources
to avoid PSD review where avoidance would not harm the integrity of the PSD program.
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allows the facility to operate for more hours than it has in the past and is adequate to
meet Cargill's current business needs. The PSD pemit will allow greater operating
flexibility in the future,

Further, the guidance makes clear that the third enforcement option must be

carefully applied so as not to bring enforcement against legitimate uses of federally
- enforceable operating limits. The guidance states: "The EPA in no way seeks to

‘ or i to ize those_opwners or operators who accept emissio
limitations in pursuit of legitimate business purposes, and who later, in good faith seek
relaxation of those limitations." 54 Fed. Reg. 27281 (emphasis added). U.5. EPA Isto
evaluate indicia of intent such as whether a PSD permit is filed at the same time as a
state permit and whether the source can economically operate at the minor source
levels for an appreciable length of time to determine whether the source intended to
evade PSD review. At its core, the evaluation is to determine whether there is "fraud,
misrepresentation or other misuse.”" However much HCEPC may point to the timing of
Cargill's PSD application, the facts make clear that it was done with FDEP's
concurrence and that there was no fraud, misrepresentation or misuse. Further, the
Cargill facility is economically viable at the minor source pemit levels. The enforcement
guidance is not applicable because there has been no violation of the federally
enforceable limits; even if applicable, the requisites for enforcement under the third
option have not been met.’

ill. EDEP issued Cargill a valid permit.

By focusing on U.S. EPA guidance as the basis of its allegations, HCEPC
ignores the fact that there has been no violation of federal or state law upon which to
- bring an enforcement action. HCEPC does not claim that FDEP falied to foliow its own
rules when granting Cargill's permit. Further, the federal PSD regulations plainly allow
for a source to use federally enforceable limitations to avoid PSD review. The source
obligation rules require a facility to seek PSD permit as if not constructed “[a]t such time
that a particular source or modification becomes a major stationary source or major
madification solely by virtue of a relaxation in any enfor¢eable limitation . . . on the
capacity of the source or modification otherwise to emit a pollutant, such as a restriction
on hours of operations . . .." 40 C.F.R. Pt. 52.21(r)(4). There is no claim, however, that
the federally enfarceable limits in Cargill's permit have been relaxed such that PSD
review is triggered. Cargill has initiated its own PSD application precisely so that it can

7 The guidance is also inapplicable because it applies to U.S. EPA, not HCEPC.
Whatever oversight authority U.S. EPA may have in this matter, it cannot be said that
this authority is shared by HCEPC. As discussed below, the HCEPC's only authority in
this matter is that which has been delegated to it by the FDEP. The HCEPC is bound
by the FDEP's prior determinations as to the appropriate manner to permit a source.
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obtain a PSD permit before operating in excess of its federally enforceable limits.
Absent a regulatory or statutory violation on the part of FDEP when it issued the permit
or permit violation by Cargill operating under the permit, there is no basis on which to
bring an enforcement action.

ms wi EPC' atio

In addition to finding HCEPC's allegations unfounded, Cargill is very concerned
by the serious policy implications of allowing HCEPC to press these allegations at this
late date. First, it is inequitable to allow HCEPC to challenge the validity of Cargill's
permit at this late juncture. Cargill, and the regulated community In general, need
finality in the permit issuance process. At some point, absent fraud, a permit must be
final and a permittee must be able to rely on its terms. FDEP's own regulations set forth
the procedures for obtaining a final determination, including public notice and comment,
the close of public comment and final issuance of a permit. HCEPC had two separate
opporfunities to raise their concerns, upon receipt of Cargill's comments and during the
public comment period. Having failed to make its comments when appropriate, HCEPC
now seeks to cast a cloud over the validity of Cargill's permit. It is simply inequitable to
allow HCEPC to raise its allegations after having slept on its rights on two occasions.®
HCERC is a sophisticated agency who knows the importance of the public comment
procedure. It should be required to raise its concerns according to FDEP's procedures,
as is the general public.

Second, allowing HCEPC to press its allegations at this late date significantly
undermines a permittee's reliance on the FDEP's determinations and harms the Integrity
of the FDEP's permit program. FDEP agreed that the dual permit approach was
appropriate to this source. Carglll relied upon FDEP's approval and completed its
synthetic minor pemit and subsequently submitted its PSD permit application. By
claiming that Cargill's permit is a sham, HCEPC is alleging that FDEP's approval of the
dual permit approach was incorrect. If county enforcement offices are able to call into
question basic permitting decisions of FDEP, Cargill and the regulated community will

8 Federal courts have limited U.S. EPA's authority to reopen properly issued
permite, holding that their right of enforcement is against the reguiating agency, not the
pemitted source. Seeeq. US. v. AM General Corp., 808 F.Supp. 1353 (ND In. 1992);
uu_smammmm 732 F. Supp. 535, 539 (ND Pa 1989) (". . . EPA can not as
a matter of law pursue enforcement action against an owner/oerator who has committed
no violation that can be attributed to it other than to act in accordance with a permit it
received from an authorized permit-issuing authority, but which permit EPA believes the
issuing authority improperly granted."). While not controlling, it is very doubtful that a
court would allow HCEPC to act where U.3. EPA cannot. The opportunity to review a
permit is before the permit its issued.
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have no choice but to obtain county enforcement concurrence for FOEP's
determinations. HCEPC's allegations threaten to significantly undercut FDEP's
authority to make a determination on how best to permit a source. If allowed to
proceed, the county enforcement agencies will have an equal voice at the permitting
table, something far exceeding FDEP's cumrent delegation of authority to the counties.

In addition to finality and reliance, HCEPC's allegations threaten the consistency
of the air program. Allowing county enforcement offices to second guess the permitting
decisions of the FDEP raises the specter that the permit program will be implemented
differently in different counties, depending on the counties’ separate determinations of
what the regulations require. HCEPC now claims that Carglll's dual permit approach is
incorrect. Another county may find it acceptable. The result will be different permitting
decisions in different counties, depending on the activism of the county enforcement
office. Conslistency requires that there be the final decision-maker for the proper
permitting of a source, HCEPC's allegations, if allowed to proceed, undercuts the
FDEP's decision making authority and the consistency of the air program.

*RAW

It is clear from the facts of this case that there has been no deception by Cargill
in the dual permit approach. HCEPC's allegations in essence second guess at a very
late date the decisions FDEP made in the permitting process. This matter is at its core
a conflict between FDEP and HCEPC over the proper role of county enforcement offices
in the permitting process. Cargill strongly supports both the decisions FDEP made in
approving of the dual permit approach and, more importantly, the FDEP's authority to
determine how the air permit program will be implemented in Fiorida and how a specific
source will be permitted. This sald, Cargill belleves this matter is best resolved through
interagency dialogue. Carglll expects that the FDEP will continue to stand by the
decisions it made during the permitting process.

Thank you for your assistance in this matter.
Sincerely yours,

Ty Aok A

Thomas W. Macleod
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TWM:pa
¢il/66381

cc: Patricia E. Comer, Esq.
A. Linero/FDEP, Bureau of Air Reg.
J. Pennington/FDEP
D. Clark/Fertilizer/Tampa, FL
M. Daigle/Fertilizer/Tampa, FL
O. Morris/Fertilizer/Tama, FL
D. Buff/KBN Engineering, inc.
J. Campbel/HCEPC
S. Boyd/Law/24
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EXHIBIT A

Permitti o} argill's Rock Grinding Facili

January 10, 1996 — Cargill submits synthetic minor permit application to
FDEP; copy submitted to HCEPC.

February 8, 1996 — FDEP sends completeness letter to Cargill; copy
submitted to HCEPC.

April 23, 1996 -~ Cargill and FDEP meet to discuss proper pemitting for the
facility, agree on the dual permit approach.

March 8, 1996 — Cargill submits comments to FDEP which summarizes the
dual permit approach; copy submitted to HCEPC.

March 20, 1996 — Cargill submits comments to FDEP which summarizes the -
dual permit approach; copy submitted to HCEPC.

June 24, 1996 - FDER signs Intent to Issue for minor source permit; copy
submitted to HCEPC.

June 27, 1996 -- Cargill submits PSD application for the rock grinding facility
to FDEP; copy submitted to HCEPC.

July 2, 1896 -- Cargill publishes Intent to Issue for minor source permit,
beginning formal public comment period.

July 16, 1986 -- Public comment period for synthetic minor permit closes.

July 19, 1986 -- FDEP issues synthetic minor permit to Cargill.



JUL 29 ’96 11:39 FR CARGILL LAW DEPT 612 742 1813 TO 919649226979

H PAGE 1

Citation Database Mode
54 FR 27274-01 FOQUND DOCUMENT FR Page
(Cita ns: 54 FR 27274, %27280)
from being eonsidered modifications., One of the purpeses of the Federal
enforceability provision in the current definition is to support tha
prohibitions against such changes in SIP construction permits by meking a
violatien of such a prohibition grounds, if the medification is major, for
requiring a new PSD or nonattainment permit. The EPA beliaves this provision
provides valuable added incentive to sources to comply with their permit
limitations, and EPA is not persuaded that it sheuld give up that leverage.
Another industry commenter suggested that if EPA deleted the Federal
enforceability requirements and substituted a2 broader definitionm of
~enforceable, " as proposed, that the definition be narrowed to include only
enforceability under Federal, State, or local air pollution control laws.
Since EPA has decided not te adopt the proposed definition of enforceable, that
comment 1ls now moot.

D. General Enforcement Izsues

Although EPA today concludes that it is appropriate to retain the Pederal
enforceability regquirement, EPA agrees with the suggestions of some commenters
that its authority to enforce preohlbitlons against constructien of major
sources which lack PSD or nonattainment pexmits through the *"source obligation®
regulations {(e.g. 40 CFR 52.21(r) (1)=(4)) is an important deterrent to sources
which might otherwise censtruct without a PSD or nonattainment NSR permit,
Mozrasver, EPA balievaes that these regulations are significantly enhanced by the
presence of the Fedexal enforceability requirement. If the parmit obtained by
a source is to be given statug as federally enforceable in order to aveid N8R,
it must have mat the notiea, source infermation, prastical enforaeability, and
other strictures set forth in this document.

These same qualities of a federally enforceable permit make it much
casier to determine, at a later date, whather the terms or intent of the permit
have been vioclated and, if so, what enforcement action is appropriate. There
are three optionsg available to EPA for when a federally enrorceable State
permit has been or will be vioclatad.

One option iz simply to enforce, under section 113, the limitations in the
permit which enabled the source to avoid NSR in the first instance, with the
result that the source retains ite minor ¢tatus. This is appropriate where,
despite the permit violations, it appears that the source intends to adhere to
the emissions limitations in the future. Hewever, EPA retains the right to
enforce the PSP or neopattainment NSR wioclation as well.

The second option ig to invoke the "source obligation® regulations, e.g., 40
CFR 52.21(r) (4), and treat the source as major by requiring it te obtain a psD
or nonattaipment major sowxce permit. This coursce iz appropriate where the
source, through & ¢hanga in business plans, or threugh the belated realization
that its original plans canmnot accommedate the design ox operational
limitations reflected in its mimer source permit, ¢an no longer adhere to the
limitatiens in that permit, and 20 exceeds them. As discussed in the preamble
to the 1980 regulations, this option is also appropriate where the source
(after receipt of its minor source permit) notifies the permiteting authority in
advance of its changed plans or expectations and the need for a future

relaxation of the limitations in itg current permit, without aectually violating

Copr. (C) West 1396 No claim te arig. VU.S. govt. works
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thase limitations bafore obtaining a major source permit (see 45 FR 52689) .
Under either get of circumstances, pursuant to the "sour¢e obligation”
regulacions, EPA treats the source "as though oconstrueation had not yet
commencad® for P5SD and nonattainment permitting purposes,

The EPA believes that the excaeedance or relaxation of & minor source permic,
and the subsgequent obtalning of a major scourae permit through complianee with
the '‘souree obligation' regulation, may not routinely involve penalties or
additional sanctions other than those provided in section 113 for any perioed in
which the source actually exceeded the limitations in its minor source permit.
The EPA today elarifies, rhough, that a third general enforcement option is
necassary and available under the Act and EPA's regulations in certain
gituations.

This third enforsament option is appropriate where EPA determines that a
source obtained a permit containing limitationg allowing it to es¢ape
preconstruction review as a major riew source or major modification, not for the
purpose of adhering to those limitations for an appreciable period of time in
accordance with some legitimate business plan, but primarily with an intent to
constxuct, and possibly begin operation of, a major new source or major
modification without first obtaining a PSD or nonattainment permit, In such
circumstances, BPA enforces the “source obligation® regulations, as in option
two above, and requires the scurce to obtain a PSD or nonattalnment permit *as
though construction had net yet commenced.” In keeping with the retrospective
orientation of the "source obligation®" regulations, however, EPA also locks to
the beginning of actual construction on the new sourcea or modification for
purposes of additlonal enforcement action undexr cections 113 and 167 as well.
Thus, under these circumstances, EPA treats the original permit obtained by the
source, which previously allowed it to enjoy minor status, as not “federally
enforceable" from the time construction begine on the new source or
modi fication in question. It follows that EPA also treats the source's
“potential to emit,' as defined in 40 CFR 52.21(b) (4), as not being limited by
the restrictions in the orilginal pezmit. The net result ies that BEPA deems the
new source or modification to have been major ab initie, and EPA considers
seeking injunctive relief, civil penalties, and criminzl sanctions, as
appropriate, against the source under secticns 113 and 167 £frem the beginning
of actual construeation.

#27281 The EPA today also wishes to briefly discuss the need and
appropriate circumstances for resoxt to the third enforcement option. As a
general maktear, it is abundantly clear that Congress intended the NSR
provisions in Parts C and D to redquire preconstruction review of major new
sources and modifications. See, e.g., sections 160(5), 165(a), 165{e) (1) and
(2}, 110(a) (2) (X}, 172(a)(1). 172(b) (6). and 173. The evident air quality
planning and technology-forcing purposes of the Act's NSR proviszions make the
reasong for Congress' cheoice of statutory framework equally obvious. It is
much easier, both in technical and practical terms. to consider the air quality
impacts and pollution control requirements of a major new source of air
pollution before it has been constructed and has begun operation zather than
after. Neverthalese, there ic a need to accommodate sources whieh, for
legitimate business reasons, have constructed and begun operation as minor
sources, but later discover that they now 4o, or in the future will, emit air
rollutants at levels that will reguire them te be treated as major. In those

Copr. {(C) West 1996 No claim to orig. U.§. govt. works
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circumstances, posteenctruction review is unavoidable, and the "source
cbligation® regulations in 40 CFR 52.21(r) (4) and elsewhere are designed to
fulfill this need.

At the sama time, in keeping with the genaral legislative purpese, it ig
necegzary that EPA take sSteps to prevent owners or coperators from turning the
starutory scheme on its head by using federally enforceable minor acurce
permits in a mauner inconsistent with the statute and with EPA’s intention. In
particular, EPA must discourage sources that would manipulate the NSR system by
improperly obtaining minor status for a new source or modificaciom. This could
occur, for example, where the ¢wmer ox operator’s purpose is, from the start,
to monstruct a new source or modification that would not be economically viable
for any appreciable period of time if it were restricted te emitting at mineor
lavelg. If the source could construct, end even begin operation, under a minor
gourece permit, and shoartly thereafter obtain a postconstruction PSD or
nonattainment permit when it is ceonvenient to exceed minor emissions levels,
with no possibility of other sanctions, it might encourage many owners or
operators to procead in this fashion. The result would be that the exception=-
postcongtruction review in narrew, unavoidable circumstances--could swallow the
general rule of preconstruction review-This result was met intended by Congress
or EPA, and cannot be allowed.

It is not possible to set forth, in detail, the c¢ircumstances in which EPA
considers an owner or operator to have evaded preconstruction review in this
way, and thus gubjeoted itealf to enforcement sanctions under sections 113 and
167 from the beginning of construction. This is wltimately 2 question of
intent. However, EPA will look to objective indicla to establish that intent,
For example, if an applieation for a Federal PSD permit is filed at or near the
same time ag a State minor source permit, EPA will carefully scrutinize the
transaction, The EPA will alse look carefully at the economic realitieas
surrownding a transaction. Fer instanae. where it appears obvious that a
proposed source or medification, by its physical and operational design
characteristics, could not economically bhs run ac minor source levels for an
appreciable length ¢f time, BPA will take moticea. Examples include the
construction of an electric power generating unit, which by its nature can only
be economical if it is used as a bage-load facility, that is propesed to be
operated as a peaking unit, and the construction of & manufacturing facility
with a vhysical capacity far greater than the limits specified in a minor
source permit. The EPA may consider how a project's projected level of
operation was portwayed to lending institutiong, and may examine other records
conterning projected demand or output. Significant discrepancies between
operating levels as portrayed in these documents and operating restrictions in
a minor source permit would justify consideration of enforcement action.

The EPFA wants to emphasize, that under the third enforcement option, it
does not generally seek monetary penalties, or any remedies other than those
provided in the "source obligation® zegulations, exsept in these cases where it
believes it eould show to the satisfaction of a court that a source owner or
operator had obtained a minor source permit with the purpose of obtaining,
after construction, a major source permik, ac as to evada preconstruction
raview. The EPA in no way =seeks to discourage or intends to penalize those
owners or operators who accept emissions limitations in pursuit of legitimate
businesgs purposes, and who ln good faith later seeh a relaxation of those

Cepr. {(C) West 1996 No ¢laim to orig. U.S8. govt. works
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limitations. As discussed sbove, the "source obligation® regulations and
section 113 enforcemesnt sanctions (for amy period in which minexr source permit
limits are actually exceeded) provide a complete ramedy in those situations.
There is no need te revise the text of the NSR rules to explicitly provide for
this third enforeement option. The °"source obligation® regulations do not by
their terms préclude--or even addraess--the issue of civil penalties or other
enforcement action under zectiens 113 and 167. Similarly, it is not necessary
to specify in the definitional provisions that a minoy souzrce permit obtained
in order to evade the Act's preconstruction review requirements ie invalid for
the purpese of "fedarally enforceable® limitations on a source's °potential to
emit,® and cannot be used as a shield against enforcement action. Implicit in
any regulatery scheme is the unwillingness to countenance frxaud,
misrepresentation, or other misuse, particularly where the result would
contravene the underlying statutory or regulatory purposes. Today's action
elarifies the purposes sexved by the EPA regulations in question and outlines
the circumstances in which their misuee may lead to esnforcement action. [FN23]

FN23 Today's action also serves to clarify that EPA nevex intended that the
source obligation regulations would serve te insulate a source owner or
eperator from penalties or other enforcement sanctions in cases of fraud or
other misuse involving minor source permits. Any eontrary interprecation
that might be drawn from the preamble t¢ the 1980 regulaticns (see 45 FR
52629) is thus inaccurate, and is hereby rejected.

VI. State Operating Permit Program

A. Introduction

As noted above, today's final action includes clarification of EPA's policy on
implementing its definition of Federal enforceability. Under this policy
eclarification, all terms and conditions contained in State operating permits
will be considered federally enforceable, provided that the State's operating
rermit program is approved by EPA and incorporated inte the applicable SIP
under section 110 of the Act, and provided that the cperating pesmit meets
certein requiremente. [FN24] Thisz clarification of the Federal enforceability
dafinitien can minimize the time and expense required to obtain federally
enforceable limitations. The EPA believes that by encouraging States to adept
federally enforceabla cperating parmit programg, EPA has largely satisfied
certain objections to the current definition of “federally enforceable" voiced

by industry commenters.
Copr. (C) West 1996 No claim to orig. U.S. govt. works
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Department of
Environmental Protection

Twin Towers Office Building
Lawton Chiles 2600 Blair Stone Road Virginia B. Wetherell
Governor Tallahassee, Florida 32399-2400 Secretary

March 7, 1996

CERTIFIED MAIIL - RETURN RECEIPT REQUESTED

Mr. David B. Jellerson, P.E.
Environmental Superintendent
Cargill Fertilizer, Inc.
P.O. Box 5002

Bartow, Florida 33830

Dear Mr. Jellerson:
Pursuant to Cargill’s reguest and as a result of construction

delays, the Department hereby extends the expiration date of
construction permit ACS3=262532 (No. 5 DAP) as indicated below:

29 -238303
FROM: June 30, 1996
TO: June 30, 1997

A person whose substantial interests are affected by the
Department’s proposed permitting decision may petition for an
administrative proceeding (hearing) in accordance with Section
120.57, F.S. The petition must contain the information set forth
below and must be filed (received) in the Office of General Counsel
of the Department at 2600 Blair Stone Road, Tallahassee, Florida
32399-2400. Petitions filed by the permit applicant and the
parties listed below must be filed within 14 days of receipt of
this intent. Petitions filed by other persons must be filed within
14 days of publication of the public notice or within 14 days of
their receipt of this intent, whichever first occurs. Petitioner
shall mail a copy of the petition to the applicant at the address
indicated above at the time of filing. Failure to file a petition
within this time period shall constitute a waiver of any right such
person may have to reguest an administrative determination
(hearing) under Section 120.57, F.S.

The Petition shall contain the following information;

(a) The name, address, and telephone number of each petitioner,
the applicant’s name and address, the Department Permit File Number
and the county in which the project is proposed;

(b) A statement of how and when each petitioner received notice
of the Department’s action or proposed action;

(c) A statement of how each petitioner’s substantial interests
are affected by the Department’s action or proposed action;

(d) A statement of the material facts disputed by Petitioner,
if any;

(e) A statement of facts which petitioner contends warrant

“Protect, Conserve and Manage Florida’s Environment and Natural Resources”

Printed on recycled paper.
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Department of
Environmental Protection

Twin Towers Office Building
Lawton Chiles 2600 Blair Stone Road Virginia B. Wetherell
Governor Tallahassee, Florida 32399-2400 Secretary

March 4, 1996

CERTIFIED MAIL - RETURN RECEIPT REQUESTED

Mr. David A. Buff, P.E.

KBN Engineering And Applied Sciences, Inc.
6241 Northwest 23rd Street - Suite 500
Gainesville, Florida 32653-1500

RE: Modification/Extension of AC29-238303 (No. 5 DAP Plant)
Cargill Fertilizer, Inc.

Dear Mr. Buff:

This is in response to your January 19 letter requesting an
extension of the referenced construction permit and mentioning a
change in the scrubbing medium from the standard once-through
cooling pond water to an isolated scrubber pond water recirculation
system using cooling pond water as makeup.

Since the fee for processing these requests was not received
until February 14, that will be the effective receipt date for the
Department’s review. The extension is being handled separately.

For the scrubber water proposal, though no increase in the
fluoride emission limit is requested, a determination of any actual
emission increase should be made. Since fluoride concentration may
build to a higher level in an unneutralized dedicated scrubber
pond, permit conditions may have to be added for monitoring and
neutralization. Please address this concern and show calculations
as necessary to estimate the change in actual fluoride emissions.

Please call John Reynolds at 904/488-1344 if you have any
questions regarding this letter.

Sincerely,

ova

A. A. Linero, P.E.
Administrator
New Source Review Section

®
AAL/JR
Ec: B. Thomas, SWD

J. Campbell, EPCHC
D. Jellerson, Cargill

“Protect, Conserve and Manage Florida’s Environment and Natural Resources”

Printed on recycled paper.
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CARGILL 22 ‘
FERTILIZER, INC.

8813 Highway 41 South - Riverview, Florida 33569 - Telephone 813-677-9111 - TWX 810-876-0648 - Telex 52666 - FAX 813-671-6146

Certified Mail: P 204 944 968

February 8, 1996

C.H. Fancy, P.E.

Bureau of Air Regulation

Department of Environmental Protection
2600 Blair Stone Road

Tallahassee, FL 32399-2400

Dear Mr. Fancy:

Re:  Cargill Fertilizer, Inc. - Tampa Plant
#5 DAP Request for permit modification
AIRS No. 0570008; Emission Unit ID 055

This letter is in response to your letter dated January 23, 1996 requesting a fee of $200.00 to
process the above-referenced permit modification. Please find enclosed a check in the amount of
$200 to Florida Department of Environmental Protection (check #577231056). If you have any
questions please contact me at (813) 671-6369.

Sincerely,

A H—

Kathy Edgemon
Environmental Engineer

cc: Morris
File P-30-33-1
RECEIVED
FEB '{"4 1996
MAILROOM # 2
e

-
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e The Return Receipt will show to whom the article was delivered and the date 2. U Restricted Delivery
delivered. Consult postmaster for fee.
'\6. Article, Adﬁss 4a. Article Number
wd O 2137 ¥ 151
4b. Service Type
[ Registered 1 insured
/ﬂ O @0/]& DD Y@ Certified [J cop
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8. Addressee’s Address {Only if requested
and fee is paid)

[ express Mail

B, F/

5. Signature (Addressee)
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ur RETURN ADDRESS

6. Signatur, ent) ; ~

N RECEIPT

Thank you for using Return Receipt Service.



Department of
Environmental Protection

Twin Towers Office Building
Lawton Chiles , 2600 Blair Stone Road Virginia B. Wetherell
Governor Tallahassee, Florida 32399-2400 Secretary

January 23, 1996

CERTIFIED MAIL-RETURN RECEIPT REQUESTED

Mr. David B. Jellerson, P.E.
Environmental Superintendent
Cargill Fertilizer, Inc.

P. 0. Box 9002

Bartow, Florida 33830

RE: Cargill Fertilizer, Riverview, Florida
AC29-238303, No. 5 DAP Plant

Dear Mr. Jellerson:

The Bureau of Air Regulation received your January 29, 1996,
request to amend the above referenced permit. Rule
17-4.050(4) (o), F.A.C., requires a $250 processing fee for a
permit amendment. Since you have a $50 credit from a previous
request, we will not be able to begin processing your request
until an additional $200 is received. If you have any questions,
please call Patty Adams at (904)488-1344.

) Sincerely,

g / . . é’,}' 1 ,
/ ﬂucz«% <, cé gt
C. H. Fancy, P.E.

Chief

Bureau of Air Regulation

-/

CHF /pa

cc: D. Buff, P.E.
J. Reynolds

; oerraga S et e e A el - - L.

Printed on recycled paper.



January 19, 1996 REGEEVE

Mr. John Reynolds JAN 22 1996
Air Permitting Engineer

Florida Department of Environmental Protection BUREGL:P?TTON
2600 Blair Stone Road - AR REG
Tallahassee, FL. 32399-2400

)

Re: Cargill Fertilizer, Riverview, Florida
AC29-238303; No. 5 DAP Plant

Dear Mr. Reynolds:

Cargill Fertilizer, Inc., was issued an air construction permit on April 4, 1994, to replace the existing
granulator and reactor/granulator (RG) scrubber in the No. 5 DAP plant at the Riverview facility. The
construction permitted under this permit has not yet begun (i.e., the replacement of the granulator and R/G
scrubber), but is projected to begin in 1996. The purpose of this correspondence is to advise the Department
of an additional change in the No. 5 DAP plant. This change involves the use of recirculated pond water in
the two plant tail gas scrubbers.

The current operation of the two plant tail gas scrubbers (the RGCE tail gas scrubber and the dryer tail gas
scrubber) is to use up to 4,200 gpm total of single-pass pond water for both scrubbers. The two scrubbers are
supplied pond water through a single water supply system. Cargill is proposing to change the present system
to a recirculating pond water system, i.e., the pond water collected in the scrubbers will be recirculated back
to the scrubbers. Fresh pond water will be added as needed to maintain the minimum water flow rate.

This change will not affect the maximum emission rates contained in permit AC29-238303. Cargill expects the
changed system to comply with all permit conditions.

Cargill would also like to request an extension of the expiration date of the permit. The current expiration
date is June 30, 1996. Since construction on the granulator has not yet begun, a 1-year extension to June 30,
1997 is requested. This will allow time for construction, startup, and compliance testing. .

Please call if you have any questions concerning this request. '-(‘(Q e
: Q ‘-:.'Q.’ IO ACA
. SN v S D 5
Sincerely, SV g ;,AL,:‘ e b
- ot o CSEALe W
QM(} a ‘A”% TS L-'f, SR E NG R
LA o VNS
David A. Buff, P.E. LBy T N A&
Professional Engineer #19011 / ,t»'o' :’ “‘7{_."..\-.“
e [RTE “\
DAB/vjp

cc: David Jellerson, Cargill; Kathy Edgemon, Cargill; Ben Kalra, HCEPC
Jim McDonald, FDEP Tampa

File (2)
KBN ENGINEERING AND APPLIED SCIENCES, INC.
15227A/2
6241 Northwest 23rd Street 5405 West Cypress Street 1801 Clint Moore Road, Suite 105 7785 Baymeadows Way 1616 ‘P’ Street NW, Suite 350
Suite 500 Suite 215 Boca Raton, Florida 33487 Suite 105 Washington, DC 20036
Gainesville, Florida 32653-1500 Tampa, Florida 33607 407-994-9910 Jacksonville, Florida 32256 202-462-1100
352-336-5600 FAX 352-336-6603 813.287-1717 FAX 813-287-1716 FAX 407-994-9393 904-739-5600 FAX 904-739-7777 FAX 202-462-2270
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