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STATE OF FLORIDA
DEPARTMENT OF ENVIRONMENTAL PROTECTICN
NOTICE OF PERMIT

In the matter of an ]

Application for Permit by: DEP File No. AC 17-223343
Escambia County

Mr. F. Doug Owenby

Vice Presi ent/Ogerations Manager

Champion International Cocrporation

375 Muscogee Road

Cantonment, Florida 32533 /

Enclosed is Permit Number AC 17-223343 to allow modifications to be made to
the existing pulp mill located in Cantonment, Escambia County, Florida. This
permit is issued pursuant to Section(g) 403, Florida Statutes.

Any party to this Order égermit) has the right to seek judicial review of the
permit pursuant to Section 120.68, Florida Statutes, by the filing of a Notice of
Afpeal ursuant to Rule 9.110, Florida Rules of Appellate Procedure, with the
Clerk of the Department in the Office of General Counsel, 2600 Blair Stone Road,
Tallahassee, Florida 32399-2400; and by filing a copy of the Notice of Appeal
accomfanied by the apglicable filing fees with the agpropriate District Court of
Appeal. The Notice of Appeal must be filed within 30 days from the date this
Notice is filed with the Clerk of the Department. .

Executed in Tallahassee, Florida.

STATE OF FLORIDA DEPARTMENT
OF ENVIRONMENTAL PROTECTION

L gy

Bureau of Al Regulatiion
2600 Blair Stone Road
Tallahassee, FL 32399-2400
904-488-1344

CERTIFICATE OF SERVICE

The undersigned duly designated deputy agency clerk hereby certifies that this
}?EEQE OF PE;%iﬁ—and all copies were mailed before the close of business on
Wl
/ 7

5/ to the listed persons.
7

Clerk Stamp

FILING AND ACKNOWLEDGMENT FILED,

on this date, pursuant to

§120.52(11y, Fforida Statutes,

with the degignated Department
-l

Clerk, rece of whi¢h is herey |

agkrz?vledge, P /)i’,s !; ’ / /! y
fadag_ g Pl s[5
; ek ) (Da

o)

Copies furnished to:

Middleswart, NW District
Harper, EPA

Braswell, OGC

Cole, OHF&C

Smith, P.E., CE

Bunyak, NPS

Golson, ADEM

Moore, CIC

PRI

ROLOHIGLGIE



Final Determination

Champion International Corporation
Escambia County
Cantonment, Florida

Construction Permit No.
AC 17-223343
PSD-FL-200

Department of Environmental Protection
Division of Air Resources Management
Bureau of Air Protection

March 25, 1994



Final Determination
Champion International Corporation
Escambia County

AC 17-223343: Mill Modification
PSD-FL-200

The construction permit application package and supplementary
material have been reviewed by the Department. Public Notice of
the Department’s Intent to Issue was published in the Pensacocla
News Journal on March 13, 1993. ' The Revised Technical Evaluation
and Prellmlnary Determlnatlon was distributed on March 10, 1993,
and available for public inspection at the Department’s Northwest
District office and the Department’s Bureau of Air Regulation
office.

During the public notice period, petitions for an administrative
hearing were received (OGC Case Nos.: 93-0913, 93-1065, 93-1066 and
93-1067; DOAH Case Nos.: 93-2053, 93-2054, 93-2055, 93-2056 and .
93-2057) . On January 27, 1994, DOAH Hearlng Offlcer P. Michael
Ruff issued and signed an Order of the Hearing Officer granting
Motions to Dismiss Petitions. Based on the Motions to Dismiss,
the Department’s Secretary Virginia B. Wetherell signed a Final
Order on March 9, 1994, directing the Department’s Bureau of Air
Regulation to 1ssue the construction permit upon the terms and
conditions set forth in the Department’s Intent to Issue and draft
permit issued March 10, 1993.

Attachments to be incorporated: AC 17-223343 and PSD-FL-200

o Proof of Publication of the Department’s Intent to Issue in
the Pensacola News Journal issue of March 13, 1993.

© Verified Petition for a Formal Hearing pursuant to Section
120.57, Florida Statutes, received March 23, 1993, by the
Department’s 0GC.

o Mr. Brian Beals’ letter dated April 13, 1992.

0 Motion to Dismiss Petitions done and ordered on January
1994, by the DOAH Hearing Cfficer.

o Final Order done and ordered by Secretary Virginia
Wetherell on March ¢, 1994.

© Final Petermination dated March 25, 1994.

9]

-~

jug]

Based on the closing of OGC Cases 93-0913, %$3-1065, 93-1066 and
93-1067, 1t is recommended that the construction permit, No. AC
17-223343 and PSD-FL-200, be 1issued as drafted, with the above
referenced attachments incorporated.



BTATE OF FLORIDA
DEPARTMENT OF ENVIRONMENTAL PROTECTION

JACQUELINE M. LANE, FRED GARTH,

NELSON BETHUNE, THORNTON GARTH,
and PERDIDO BAY ENVIRONMENTAL

ABSOCIATION, INC., i OGC Case Nos. 93-0913

93-~10E5

Petitioners, * 93-1066

93-1067

vB. DOAH Case Nos. 93-2053

93~2054

CHAMPION INTERNATIONAL 93-2055

CORPORATION a2nd STATE OF FLORID2 : ‘ 93-2056

DEPARTMENT OF ENVIRONMENTAL 93-~-2057
REGULATION,

Regspondents.

FINAL, ORDER

On January 27, 1994, a Hearing Officer from the Division of
Administrative Hearings submitted an Order which the Department
of Environmental Protection ("Department"), previously known as
the Department of Environmental Regulation, treats as a
Recommended Order. A copy of the Recommended Order is attached
as Exhibit A. On February 4, 1994, Petitioner JACQUELINE M. LANE
filed exceptions to the Recommended Order. On February 21, 1994,
Respondent CHAMPION INTERNATIONAIL CORPORATION ("Champion") filed

responses Thereto. The matter thereupon zame before me as

Secretary cf the Department for final ggency action.

BACEGROUND

On or about March 10, 1993, the Department gave notice of its

intent to issue an air construction permit to Champion for

1

-

construction of modificaticns Tc an existing pulp mill located



Cantonment, Escambia County, Florida. The permit application was
filed in concert with a Consent Order entered by the Department
on December 1, 1989. The Consent Order was the subject of a
formal administrative hearing which resulted in the entry of a
Final Order governing the,Consent Order and other permits and
variances pertaining to the construction, operation and
modificatibn of Champion‘’s pulp mill. As a result of the Final
Order, the Department issued Temporary Operating Permit ("TOP")
#IT 17-156163 to Champion for operation of a wastewater plant and
for discharge of treated effluent to waters of the state,
Champion currently operates the pulp mill under the terms of the
Consent Order and TOP. In accordance with the Consent Order, the
proposed air construction permit authorizes construction of a new
No. 6 Power Boiler, the modification of the existing Lime Kiln’s
mud handling system, the modification of the existing A and B
Bleach Plant Lines and their operations, the modification cf the
No. 2 Multiple Effect Evaporator set by adding new effects, the
construction ©f a new methanocl storage tank, and the surrender of

the operation permits for *“he existing Neos. 1 and 2 Power

Boilers.

O March 2Z, 19983, Petitioner JECQUELINE M. IZNE {"Lane")
fi1led & petition challenging the issuance of =—he Proposec permit.
On March 26, 21953, Petitioners FRED GARTHE ("F. Garth"), NELSON
BETHUNE ("Bethune"), THORNTON GARTH {("T. Garth") and PERDIDO BLY
ERVIRONMENTAL ASSOCIATION ("PEBEL") filed their petitions
challenging the issuance cf the proposed permit. The individual
Petitioners Lane, F. Garzh, Bethune ang 7. Garth 2re The owners




of property in the vicinity of the mill. The Petitioner PBEA is
a non-profit corporation incorporated in the State of Alabama to
preserve property around Perdido Bay, in the vicinity of the
mill.

Following receipt of the petitions for formal administrative
proceedings, the matter was referred to the Division of
Administrative Hearings for assignment of a Hearing Officer.
Champion subsequently filed motions in oppesition to the
petitions based in large part on the grounds that Petitioners did
not substantially comply witﬁ the requirements for a petition for
administrative hearing as set forth in Rule 17-103.155(4),
Florida Administrative Code. After a hearing on Champion’s
motions, the Hearing Officer entered an Order on May 14, 1983
consolidating the five related cases and dismissing all of the
petitions with leave for the Petitioners to file amended
petitions. The Petitioners served their amended petitions on
June 2, 1993.

On June 28, 1953, Champion filed motions in opposition te the
amended petitions alleging the continued deficiency cf the
petitions. Fellowing & motion hearing and consideration of

severa.l post-nearing submissions by Lane, Champisn and the

Department, the Hearing CIficer entered an order orn AugusT £,
=822 dismissing the petitions with leave for the Petitionhers to
flle second amended petitions. The Hearing Officer’s Order

incorpecratec deteliled Instruciions To whe Fetitiocners explaining

PO S Y -~ - - - 5
the specific rlileading reguirementis To establish sCancing o
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In August of 1993, Petitioners timely filed second amended
petitions. Champion subseguently filed motions in opposition to
the second amended petitions. A hearing on Champion’s motions
was held on November 29, 1993. Upon consideration of the motions
and responses thereto and oral argument of the parties, the
Hearing Officer concluded'that, despite being afforded three
opportunities over a period of six months, the Petitioners hag
failed to aemonstrate that they have substantial irterests which
will be affected or injured by the activity proposed to be
permitted different from the interests of the general public.
Accordingly, the Hearing Officer entered an Order dismissing the

second amended petitions, with preijudice.

RULINGS ON EXCEPTIONS

Exception No. 1

In Lane’s first exception to the Recommended Order, she
contends that the Hearing Cfficer erred in finding that "much of
the content of the petitions amcunted +o speculation regarding
potential harmful effects which will result from granting the
proposed permits." Lane contends tha<t there is axple scientific

evidence to support the Petitioners’ &zllegations.

1,

- r [ - b
Lane’s excepiion Ls b

o

sec on the errcneous concliusion “hat

1

the Hearing COfficer’s statement amounts To ar evidentiary
determination. Rather, <he Hearing Cfficer, in addressing the
motions to cdismiss, found that as = matler of law the statements

themselves failed -0 establiish a proper bas:is Ior standing and
Therefore the Fetiticners wers ineligible for e hearing on The

-

factual evidence.




Lahe apparently misunderstands the purpose of the proceedings
on the motions to dismiss, which is to test the sufficiency of
the Petitioners’ allegations regarding standing. I concur with
the Hearing Officer’s finding that thé allegations of harm in the
petitions do not constitute specific factual -allegations
concerning particular harm caused to these Petitioners as
required by Rules 17-103.155, 28-5.103 and 60Q-2.004(3), Florida
Administrative Code. Absent the requisite allegations of
standing, the Hearing Officer properly dismissed the petitions.
The exception is denied.

Exception No. 2

Lane’s second exception alleges that the Hearing Officer
erred in finding her not to be a substantially affected party.
Lane specifically contends that the Hearing Officer ignored
statements of the Petitioners that they were affected
substantially more than the general public, and that Rules
17-210.350(2) (h) and 275.800(2), Florida Administrative Code,
provide that anycne who lives within a 100 kilometer radius of
the mill would be a substantially affected party.

Lane’s exception is another attempt *to reargue the
allegations of harm which the Hearing Officer continuouslyv found
inadeguate. I determining that the PeTitioners failed <o
estab*ésh standing in this metter, the Hearing Officer applied

the two-prong test set forth in Agrico Chemical Co. v. DER, 406

Sc. zc <7E (Fla. & DCr 1%81), rev. denied, 415 So. 28 135¢ {Fla.
1882). The kcrico zest reguires 2z petitioner to show:

1) thet he will suffer injurv in fact whi
of sufficient immediacy <o entitle him o =
section 120.57 hearing, and 2) that his




substantial injury is of a type or nature

which the proceeding is designed to protect.

The first aspect of the test deals with the

degree of injury. The second deals with the

nature of the injury.
Agrico, 406 So. 2d at 482. The Hearing Officer also explained
that, to meet the Agrico test, the Petitioners must allege
special injury that is di}ferent, more specific, and greater than

that to be experienced by the public generally. See Florida Home

Builders Association v. Department of Labor and Employment

Security, 412 So. 24 351 (Fla. 1982). I éoncur with the Hearing
Officer’s finding that the Petitioners’ allegations of injury
fail in this regard. Much of the content of the petitions
amountis to speculation regarding potential harmful effects the
Petitioners fear will result to the general public from the
proposed permit, rather than specific factual allegations
concerning harm particular to these Petitioners. The Hearing
fficer properly found that Petitioners were not "substantially
affected" parties entitled to an administrative proceeding in

this matter.

Pyj

urther, the provisions cited by Lane have no relevance to
these proceedings and Lane’s reliance on them is misplaced. Rule
~+=175.800(2), Florida xdministrative Code, describes those
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"zone of interest" for the purpose of instituting an

administrative proceeding and therefore do not confer standing on

the Petitioners. Lane’s second exception is denied.
Exception No. 3

In Lane’s final exception, she contends that the Hearing
Officer’s decision denies the Petitioners due process because
this is the last point of entry into these proceedings. It is,
of course, well established that persons whose substantial
interests may be affected by agency action must be provided a
clear point of entry to file petitions for formal proceedings.

See, e.qg., Florida Optometric Association v. Department

Professional Requlation, Board of Opticianry, 567 So. 2d 928

(Fla. 1990). Petiticners were afforded a point of entry to

contest the subject permit prior to its issuance, and Petitioners

have, in fact, availed themselves of such point of entry. The
procedural history of this case is that in addition to the
original petitions, the Petitioners were granted two additional
opportunities to adequately allege standing in this matter. In-
the second order dismissing the petitions herein, the Hearing

Ofiicer went tc the extent of offering extensive instructions as

o

in petitions for formal

£,

uace

b4

TO the matters needed to be ine

administrative proceedings. However, THe petiticns —ontinued —o

conciude that, under the circumstances presentes, +the

Petltioners were aifcrded due process. The Petitioners were
Given ample OpporIunity To properiv estaplisn standing o
challenge the proposed permit. IT is not z lack of due process,

but rather Petitlioners’ fazilure to meet <he regulrements for




establishing standing which precludes the Petitioners from
proceeding to hearing. For this reason, Lane’s third exception
is denied.

Accordingly, it is
ORDERED:

1. The Recommended Order of the Hearing Officer is adopted
in its entirety and is incorporated herein by reference.

2. The Second Amended Petitions filed by Petitioners are
hereby dismissed with prejudice.

3: The application of CHAMPION INTERNATIONAL CORPORATION
for air construction permit AC 17-223343; PSD-FL~200 is GRANTED.
The Department’s Bureau of Air Regulation is directed to issue
the permit upon the terms and conditions set forth in the
Department’s Intent to Issue and draft permit issued March 1o,
1983.

Any,pafty to this Order has the right to seek judicial review

of the Order pursuant tec Section 120.68, Florida Statutes, by the

Hrd

filing of a2 Notice of Appeal pursuznt to Rule 9.110, Fleorida
Rules of Appellate Procedure, with the Clerk of *he Department in.

the OIfice of Generzl Counsel, 2600 Blair S+tone Foad,

The appropriate District Court of Zppeal. The letice of hppeal




must be filed within thirty (30) days from the date this Order is

filed with the Clerk of the Department.

DONE AND ORDERED this éﬁ,day of March, 1994, in

Tallahassee, Florida.

o STATE OF FLORIDA DEPARTMENT
' CF ENVIRONMENTAL PROTECTION
FILING AND ACKNOWLEDGEMENT
FILED, on this date, pursuant 10 $120.52

Ficrida Siatutes, with the designated Depart- L () ulemg U\)M

ment Cierk, receipt of which is hereDy acknow- VIRGINIA B. WETHERELL
Secretary

Ied? .
a2z ﬁ%{éﬁy 2600 Blair Stone Rd
/ Corsre ) ate Tallahassee FL 32399-2400




CERTIFICATE OF SBERVICE

I HEREBY CERTIFY that a true and correct copy of the
foregoing Final Order has been furnished by U.S. Mail to the
following:

Jacgueline M. Lane ' Thornton Garth

10738 Lillian Hwy . P O Box 424

Pensacola FL 32506 ‘ Lillian AL 365469

Fred Garth Thomas ©. Bear, Esqg.

14110 Perdido Key Dr P O Box 1238

Pensacola FL 32507 Foley AL 35536

Nelson Bethune Segundo J. Fernandez, Esg.
7 South Warrington R4 Oertel, Hoffman, et al.
Pensacola FL 32507 P O Box €507

Tallahassee FL 32314-6507

and by Hand Delivery to:

P. Michael Ruff Jefferson M. Braswell, Esq.

Hearing Officer Assistant General Counsel

Division of Administrative Department of Environmental
Hearings Protection

The DeSoto Bldg 2600 Blair Stone Rd

1230¢ Apalachee Pkwy Tallahassee FL 323959-2400

Tallahassee FL 32399~1550

Ann Cole, Clerk

Division of Administrative Hearings
The DeSoto Bldg

1230 Apalachee Phkwy

Tallahassee FI. 2230¢-155Q

this /Il cav of March, 1994,

STATE OF FLOR
P

B2 DEPARTMENT
C¥ ENVIRONM LT

P APL PSS

————
- “

— -,

/ o i
/”—ﬁ{LALQ&”J VM4 L, g

. LANETTE M. PRICE

isSistant General Counse)l
2600 Blgir Stone R4
Tellahassee FL 222326-2400
(304) 4B88-5314



_ STATE OF FLORIDA
DIVISION OF ADMINISTRATIVE HEARINGS

JACQUELINE M. LANE,
Petitioner,

vsS.

CﬁAMPION INTERNATIONAL ,

CORPORATION and DEPARTMENT OF

ENVIRORMENTAL REGULATION,

Respondents.

FRED GARTH,

Petitioner,
vs.
CHAMPION INTERNATIONAL
CORPORATION and DEPARTMENT OF
ENVIRONMENTAL REGULATION,

Respondents.

NELSON BETHUNE,

Petitioner,
Vs,
CHIMPYON INTERNATIONAT,
CORPORATION anc DEPARTMENT OF
ENVIRONMENTAL REGULATION,

Respondents.

THORNTON GRRTE
Yetitione:x:,
VE L.

e A e R -
CHAMPION INTERNATIOREL

FANNTY IS SNy bt oy Co T T TR e T e y
COFFORATION angd DIEPRRTMENT
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ENVIRONMEN A PEGULATION .

Hespondents.
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PERDIDO BAY ENVIRONMENTAL
ASSOCIATION, INC.,

Petitioner,
vE. CASE NO. 93-2057
CHAMPION INTERNATIONAL
CORPORATION and DEPARTMENT OF
ENVIRONMENTAL REGULATION, -«

Respondents.

T S S Y M M P S St e St Syt

ORDER

THIS CAUSE comes before the undersigned upon Motions to
Dismiss the above-named Petitioners' Second Amended Petitions
filed in this cause pursuant to Order of the Hearing Officer
granting a second Motion to Dismiss each of the Petitions and
giving the Petitioners a second opportunity to amend their
Petitions. The procedural history of this case is as outlined in
the Motions in Opposition to Amended Petitions, culminating in

the filing of the subject motions, responses thereto, and the

The Hearing CIfiicer hes cerefullis consideresd whe
TOTLONE, TesDOoONESS thereTl, and The o-al ETCUMENT TSI Lhe Derties
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¢D, MINTRE 2lter LNlE cCese wes Jiied wisrn she heering Ollicer,
ThaE FEriloc Reyv Invironmentel Acso-oas o Inc Snornton Gard
TTed ot he.seor sethune, and Jaccus_ine ! ~ene heve IZziled o
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sufficient to invoke a right to & formal administrative
proceeding in this forum. The allegations of the Petitioners
upon this third opportunity to submit Petitions which might
demonstrate entitlement to & formal proceeding involve a
misapplication of rules, & misapprehension of the import of
certain rules, and still fail to establish that the Petitioners
will suffer any substantial injury peculiar unto themselves and
different from any condition which the.general public is or will
be exposed to by the subject project séught to be permitted.
Much of the content of the Petitions amounts to speculation
regarding potential harmful effects the Petitioners fear will
result from the proposed permits grant, réther than specific
factual allegations concerning particuler harm caused to these
Petitioners by alleged violations of the statutes and rules
pertaining to the subject matter of the application. The

Petiticners' Second amended Petitions, as was the cese with the

~e2gLirements CI Rules 17-310Z.133, 26-3.103, anc §£00-3 0Ge 2y,
Ticride Adminicstretive Code, which FPIOV_Ge CJetallecd advice es Io
TE-Lers Teguired UC De Inciuded i osuch Tetitians Jox Iommel
nIsCzelings.

The FELll.OnSrs. ln crger to cnow ~nat The.lT
SulsTanilel interesis will: be zifecverc by the egency actiior
ST “I L S TnhET o= ~ LNV, Lo LeacT Ve m o e BLlleroo
WILZIL LE DT osuTh gulfiiciasz LmmeZlecy Toooentiile Lns Povritos =S
== & hEering ant thel the Peuiticners  tometar-o . TawE
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Floride Stetutes, proceecding dealing with the substantive law

embodied in Chapter 403, Floride Statutes, and related rules,

conteined in Title 17, Florida Administrative Code, is designed

to protect. .Agrico Chemical Co. v. DER, 406 S5.2d 478 {Fla. 2d
DCA 158l1). Moreover, such Petitions must contain allegations of
an injury or injuries that ;re different, more specific, greater
than, and peculiar to the Petitioners, such that their injuries
rise to a different level and are more specific to them than

those merely expected to be experienced by the public generally.

See, Fleride Home Builders Association v. Department of Labor and

Employment Security, 412 $.2d 351 (Fla. 1982).

Uéon the Heering Officer determining that the original
Petitions and the First Amended Petitions failed to meet these
reguirements for establishing standing to initiate a formal
proceeding before the Division of Administrative Hearings, the
Hearing Officer entered a guite detailed Order on Aucust® g, 19¢3

providing extensive Instructions to the Petitipners

€5Tenllsning sudstantiel Intury within The zone of l-mcerese
~TNDAVeD LT LhE PUTETIVE Trocsseding anc nrovicioo smemolies ol tio
TUns o gwmecli_ - UDETETTLEL TUEresl-oine ol Lnierass stencins
.

F.€8CLNC CIoULI e eEToDmMLlisEnsed LEeESTlTe Thess gevzllied
ASTITUCLIONT anC =Iter Thres oDRorIunitiss, The Seticionerrs mawve
te&lisl To Tile FETliTions whITI Dercusss The Moo omeo ST A —oo - z
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chaxrged by statute with protecting the interests of the generel
public through its regulation and review of such jurisdictionel
activities as those proposed by the applicant, which may not be
the basis for standing of individual, private Petitioners
situated as the subject Petitiéners.

The Petitioners have not persuaded the Hearing Officer
that their interests are different from that of the genexal
public merely by the fact that they l;ve a certain number cof
miles from the mill and proposed installation. The mileage of
Petitioners' residence proximate to the mill was not definitely
related to a specific rule or rules which might assist in
establishing their standing and substantial interests to be more
specific than that of the general public, even had the totality
cf their allegations otherwise shown specific injury to
substantial interests, which they did not. Iﬁ accordance with

The remeaining arguments raised in the Motions to Dismiss <the

Second kmended Petitions and the Eespondent's oral argcuments In
SuppeIt Thereci, zli ci which e more persuasive and acopted
nerein, LT i, thereIcre, cconcluued ziter iong and cereful
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Florida Department of

Environmental Protection

Twin Towers Offiee Building
Lawton Chiles 2600 Blair Stone Rouad Virginia b, Wetherell
Covernor Tallahassee. Florida 32399-2400 Seeretary
PERMITTEE: Permit Number: AC 17-223343
PSD~FL-200
Champion International Expiration Date: Dec. 31, 1995
Corporation County: Escambia

375 Muscogee Road Latitude/Longitude: 30°36/30"N
Cantonment, FL 32533 87°19713"W

Project: Mill Modification

This permit is issued under the provisions of Chapter 403, Florida
Statutes (F.S.); Florida Administrative Code (F.A.C.) Chapters
17-210 thru 17-297 and 17-4; and, 40 CFR (July, 1991 version). The
above named permittee is hereby authorized to perform the work or
operate the facility shown on the application and approved drawings,
plans, and other documents attached hereto or on file with the
Department and made a part hereof and specifically described as
follows:

For the permitting of a mill modification in concert with the mill’s
wastewater Consent Order, to include the construction of a new
natural gas fired No. 6 Power Boiler (PB), the surrendering of the
operation permits for the existing Nos. 1 and 2 Power Boilers,
modification to both the A and B Bleach Plants, construction of a
new methanol storage tank, modification of the No. 2 Multiple Effect
Evaporator set by installing new effects, and modification of the
Lime Kiln’s mud handling system. The UTM coordinates of the
existing facility are Zone 17, 469.0 km East and 3386.0 km North.

The Standard Industrial Codes are:

0 Major Group No. 26 - Paper and Allied Products
© Industry Group No. 2611 - Pulp Mills|

The facility shall be constructed/modified in accordance with the
permit application, plans, documents, amendments and drawings,
except as otherwise noted in the General and Specific Conditions.

Artachmenrts To be Incorporated:

1. Application to Construct/Modify Air Pollution Sources, DER Form
17-1.202(1), received 12/21/92.

2. Technical Evaluation and Preliminary Determination (TE&PD} dated
2/25/93.

3. Comments received on 3/4/93, 1n a meeting.

4. Comment received 3/8/93, via FAY.

5. Revised TE&PD dated 3/8/53.

6. Proof of Publication of the Department’s Intent to Issue in the

Pensacola News Journal issue of 3/13/93.
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PERMITTEE: Permit Number: AC 17-223343
PS8D-FL-200
Champion Internatiocnal Corp. Expiration Date: Dec. 31, 1995

Attachments cont.:

7. Verified Petition for a Formal Hearing pursuant to Section
120.57, F.S., received 3/23/93, by the Department’s 0OGC.

8. Mr., Brian Beals’ letter dated 4/13/93.

9. Motion to Dismiss Petitions done and ordered on 1/27/94, by the
DOAH Hearing Officer.

10. Final Order done and ordered by Secretary Virginia B. Wetherell
on 3/9/94.

11. Final Determination dated 3/25/94.

GENERAL CONDITIONS:

1. The terms, conditions, requirements, limitations, and
restrictions set forth in this permit are "Permit Conditions" and
are binding and enforceable pursuant to Sections 403.161, 403.727,
or 403.855 through 403.861, F.S. The permittee is placed on notice
that the Department will review this permit periodically and may
initiate enforcement action for any violation of these conditions.

2. This permit is valid only for the specific processes and
operations applied for and indicated in the approved drawings or
exhibits. Any unauthorized deviation from the approved drawings,
exhibits, specifications, or conditions of this permit may
constitute grounds for revocation and enforcement action by the
Department.

3. As provided in Subsections 403.087(6) and 403.722(5), F.S., the
issuance of this permit does not convey any vested rights or any
exclusive privileges. Neither does it authorize any injury to
public or private property or any invasion of personal rights, nor
any infringement of federal, state or local laws or regulations.
This permit is not a waiver of or approval of any other Department
permit that may be required for other aspects of the total project
which are not addressed in the permit.

4, This permit conveys no title to 1land or water, does not
constitute State recognition or acknowledgement of title, and does
not constitute authority for the use of submerged lands unless
herein provided and the necessary title or leasehold interests have
been obtained from the State. Only the Trustees of the Internal
improvement Trust Fund may express State opinion as to title.

5. This permit does not relieve the permittee from liability for
harm or injury to human health or welfare, animal, or plant life, or
property caused by the construction or operation of this permitted
source, or from penalties therefore; nor does it allow the permittee
to cause pollution in contravention of F.S. and Department rules,
unless specifically authorized by an order from the Department.

6. The permittee shall properly operate and maintain the facility
and systems of treatment and control (and related appurtenances)
that are installed or used by the permittee to achieve compliance
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PERMITTEE: Permit Number: AC 17-223343
PS8D=-FL-200
Champion International Corp. Expiration Date: Dec. 31, 1995

GENERAL CONDITIONS:

with the conditions of this permit, as required by Department rules.
This provision includes the operation of backup or auxiliary
facilities or similar systems when necessary to achieve compliance
with the conditions of the permit and when required by Department
rules.

7. The permittee, by accepting this permit, specifically agrees to
allow authorized Department personnel, - upon presentation of
credentials or other documents as may be required by law and at a
reasonable time, access to the premises, where the permitted
activity is located or conducted to:

a. Have access to and copy any records that must be kept under
the conditions of the permit;

b. Inspect the facility, equipment, practices, or operations
regulated or required under this permit; and,

c. Sample or monitor any substances or parameters at any
location reasonably necessary to assure compliance with this
permit or Department rules. :

Reasonable time may depend on the nature of the concern being
investigated. :

8. If, for any reason, the permittee does not comply with or will
be unable to comply with any condition or limitation specified in
this permit, the permittee shall immediately provide the Department
with the following information:

a. A description of and cause of non-compliance; and,

b. The period of noncompliance, including dates and times; or,
if not corrected, the anticipated time the non-compliance is
expected to continue, and steps being taken to reduce,
eliminate, and prevent recurrence of the non-compliance.

The permittee shall be responsible for any and all damages
which may result and may be subject to enforcement action by the
Department for penalties or for revocation of this permit.

9. In accepting this permit, the permittee understands and agrees
that all records, notes, monitoring data and other information
relating to the construction or operation of this permitted source
which are submitted to the Department may be used by the Department
as evidence in any enforcement case involving the permitted source
arising under the F.S5. or Department rules, except where such use is
proscribed by Sections 403.73 and 403.111, F.S. Such evidence shall
only be used to the extent it is consistent with the Florida Rules
of Civil Procedure and appropriate evidentiary rules.
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PERMITTEE: Permit Number: AC 17-223343
PED-FL-200
Champion International Corp. Expiration Date: Dec. 31, 1995

GENERAL CONDITIONS:

10. The permittee agrees to comply with changes in Department rules
and F.S. after a reasonable time for compliance, provided,

however,the permittee does not waive any other rights granted by
F.S5. or Department rules.

i1. This permit is transferable only upon Department approval in
accordance with F.A.C. Rules 17-4.120 and 17-30.300, as applicable.
The permlttee shall be 1liable for any non- compllance of the
permitted activity until the transfer is approved by the Department.

12. This permit or a copy thereof shall be kept at the work site of
the permitted activity.

13. The permittee shall comply with the following:

a. Upon reqgquest, the permittee shall furnish all records and
plans required under Department rules. During enforcement
actions, the retention period for all records will be
extended automatically unless otherwise stipulated by the
Department.

b. The permittee shall hold at the facility or other 1location
designated by this permit records of all monitoring
information (including all «calibration and maintenance
records and all original strip chart recordings for
continuous monitoring instrumentation) required by the
permit, copies of all reports required by this permit, and
records of all data used to complete the application for

this permit. These materials shall be retained at least
three years from the date of the sample, measurement,
report, or application unless otherwise specified by

Department rule.

¢c. Records of moniteoring information shall include:

- The date, exact place, and time of sampling or
measurements; :

- The person responsible for performing the sampling or
measurements;

- The dates analyses were performed;

- The person responsible for performing the analyses;
- The analytical techniques or methods used; and,

- The results of such analyses.

14. This permit constitutes compliance with:
a. New Source Performance Standards (NSPS) , 40 CFR 60,
Subparts Db and Kb;
b. Prevention of Significant Deterioration; and,
c. Best Available Control Technology (BACT).
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PERMITTEE: Permit Number: AC 17-223343
PSD-FL-200
Champion International Corp. Expiration Date: Dec. 31, 1995

GENERAL CONDITIONS:

15. When requested by the Department, the permittee shall within a
reasonable time furnish any information required by law which is
needed to determine compliance with the permit. If the permittee
becomes aware that relevant facts were not submitted or were
incorrect in the permit application or in any report to the
Department, such facts or information shall be corrected promptly.

SPECIFIC CONDITIONS:

A. No. 6 Power Boiler (PB)

1. The No. & PB may operate continuously (i.e., 8760 hrs/yr).

2. The No. 6 PB is permitted to fire natural gas only, with a
maximum heat input of 533 MMBtu per hour, yielding a maximum steam
product of 385,000 lbs/hr (2-hour average).

3. The No. 6 PB will be an ABB/CE boiler.

4. The Source Classification Code (SCC) is:

1-02-006-01 Ext. Combustion Boiler-Industrial 106 ft.3 Burned

5. The No. 6 PB is subject to all applicable standards of 40 CFR
60, Subpart Db (July, 1991 version).

6. The No. 6 PB is subject to all applicable standards of F.A.C.
Rule 17-296.405(2).

7. The No. 6 PB’s pollutant emissions shall not exceed:

NOx* 0.06 lb/MMBtu (32.0 lbs/hr, 140.1 TPY)

co* 0.1 1lb/MMBtu (53.3 lbs/hr, 233.5 TPY)

PM/PMyg 2.67 lbs/hr, 11.7 TPY

S0 Not Applicable: Natural gas usage {(for PSD
tracking purposes: 2.2 TPY projected
potential emissions)

voc* 0.01 1b/MMBtu (5.32 lbs/hr, 232.4 TPY)

VE < 20 % opacity (6-min avg), except for one

&-min period/hr € < 27% opacity

k3

Z24-hour average

8. any required compliance testing shall be conducted using the
following test methods in accordance with F.A.C. Rule 17-297 and 40
CFR 60, Subpart Db and Appendix A (July, 1991 version):

a) EPA Method 5, Determination of Particulate Emissions from
Stationary Sources.
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PERMITTEE: Permit Number: AC 17-223343
PBD-FL-200
Champion International Corp. Expiration Date: Dec. 31, 1995

SPECIFIC CONDITIONS:

b) EPA Method 7D or 7E, for Determining Nitrogen Oxide
Concentrations at Fossil Fuel Fired Steam Generators. .

c}) EPA Method 9, Visual Determination of the Opacity of Emissions
from Stationary Sources.

d) EPA Method 10, Determination of Carbon Monoxide Emissions from
Stationary Sources.

e) EPA Method 25A, Determination of Total Gaseous Organic
Concentration Using a Flame Ionization Analyzer.

f) Upon initial start-up, testing shall be conducted for NOy, CO,
VOoC, and VE.

Note: Other reference methods may be used with prior written
approval received from the Department in accordance with F.A.C. Rule
17-297.620.

9. Emission monitoring for nitrogen oxides shall be in accordance
with 40 CFR 48b (July, 1991 version).

10. Reporting and recordkeeping requirements shall be in accordance
with 40 CFR 60.46b (July, 1991 version).

B. Lime Kiln - Mud Dryer System (LK-MDS)

1. Operation permit No. AO 17-181738 is incorporated by reference
except for the following changes and/or additions:

a. the LK-MDS may operate continuously (i.e., 8760 hrs/yr);

b. a new lime mud drier system will be constructed as an addition
to the existing lime kiln operation;

c. the pollutant emissions from the LK-MDS will be vented to a new
electrostatic precipitator, which will be vented in series to a
modified packed column wet scrubber using NaOH as the scrubbing
media;

d. after construction/modification is completed, Champion will
develop a testing protocol which includes a proposed test
schedule to establish scrubber operating parameters and
monitoring methods to meet the applicable $05 and TRS limits for
the LK-MDS.

e. the test protocol will be submitted <o the Department’s
Northwest District office prior to conducting the test program;
and,

f. the maximum allowable operating rate of lime product {$0% Cao)
will be increased from 13.67 to 20.83 tons per hour.
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PERMITTEE: Permit Number: AC 17-223343

PED-FL-200

Champion International Corp. Expiration Date: Dec. 31, 1995

S8PECIFIC CONDITIONS:

g.

*

the pollutant emissions from the LK-MDS shall not exceed:

Nox* No. 6 fuel oil: 200 ppmvd € 10% O
(49.3 lbs/hr, 215.9 TPY)
Natural Gas: 175 ppmvd @ 10% Oj
(43.1 lbs/hr, 188.8 TPY)
PM/PM19 10.9 lbs/hr, 47.7 TPY
co* 45 ppmvd @ 10% O3 (6.75 lbs/hr, 29%.6 TPY)

voc* 104 ppmvd @ 10% Oz (as propane)
(24.5 lbs/hr, 107.3 TPY)
TRS** 8 ppmvd @ 10% O3 (1.46 lbs/hr, 6.4 TPY)
S0y 6.49 lbs/hr, 28.4 TPY
VE < 20% opacity

24-hour average

** 12-hour average

Note: o Maximum of 500 tons/day lime product (90% Cao0);

5)

© Maximum sulfur content of the No. 6 Fuel 0il is 1.0%, by
weight; and,

o Concentration limits and allowable pound per hour emission
rates are based on a maximum design volumetric flowrate of
34,383 dscfmn.

while firing No. 6 fuel oil, initial and subsequent annual
compliance tests shall be conducted using the following test
methods in accordance with F.A.C. Rule 17-297 and 40 CFR 60,
Appendix A (July, 1991 version):

EPA Method 5, Determination of Particulate Emissions from
Stationary Sources.

EPA Method 7D or 7E, for Determining Nitrogen Oxide
Concentrations at Fossil Fuel Fired Steam Generators.

EPA Method 8, Determination of Sulfuric Acid Mist and Sulfur
Dioxide Emissions from Stationary Sources: or, EPA Method 6C,
Determination of Sulfur ‘Dioxide Emissions from Stationary
Sources, may be used;

EPA Method 9, Visual Determination of the Opacity of Emissions
from Stationary Scurces.

EPA Method 10, Determination of ,Carbon Monoxide Emissions from
Stationary Sources.

EPA  Method 25A, Determination of Total Gaseous Organic
Concentration Using a Flame Ionization Analyzer.

Note: Other reference methods may be used with prior written
approval received from the Department in accordance with F.A.C. Rule
17-297.620.
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PERMITTEE: Permit Number: AC 17-223343

PBD-FL-200

Champion International Corp. Expiration Date: Dec. 31, 1995

SPECIFIC CONDITIONS:

i.

1)
2)

3)

4)
5)

6)

while firing natural gas, initial and subsequent compliance
tests shall be conducted using the following test methods in
accordance with F.A.C. Rule 17-297 and 40 CFR 60, Appendix 2
(July, 1991 version):

EPA Method 5, Determination of Particulate Emissions from
Stationary Sources.

EPA Method 7D or 7E, for Determining Nitrogen Oxide
Concentrations at Fossil Fuel Fired Steam Generators.

EPA Method 8, Determination of Sulfuric Acid Mist and Sulfur
Dioxide Emissions from Stationary Sources; or, EPA Method 6C,
Determination of Sulfur Dioxide Emissions from Stationary
Sources, may be used.

EPA Method 9, Visual Determination of the Opacity of Emissions
from Stationary Sources.

EPA Method 10, Determination of Carbon Monoxide Emissions from
Stationary Sources.

EPA Method 25A, Determination of Total Gaseous Organic
Concentration Using a Flame Ionization Analyzer.

Note: Other reference methods may be used with prior written
approval received from the Department in accordance with F.A.C. Rule
17-297.620.

C.

1.

Chlorine Dioxide (Cl03>) Generator

Operation permit No. AO 17-219596 is incorporated by reference

except for the following changes and/or additions:

a.

b.

o8

the existing chlorine gas handling system will be eliminated;

the generating process will be modified from a R3H process to a
R8/R10 process, which will use methanol, sulfuric acid, and
sodium chlorate to generate ClO3;

the maximum allowable operating rate will be increased from 16
tons/day ClO0; to 37.4 tons/day;

a third Cl0; storage tank will be installed and the existing
chlorine absorption towers will be converted to Cl0; absorption
towers;

the Cl0, storage tanks will vent to the existing two Cl03
storage tank chilled water scrubbers;
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PERMITTEE: Permit Number: AC 17-223343
PSD-FL~-200
Champion International Corp. Expiration Date: Dec. 31, 1995

SBPECIFIC CONDITIONS:

f. the existing two Cl0> storage tank scrubbers will be vented to
the tail gas scrubber, which will be modified by adding an
additional 10 feet of tower and the scrubbing media will be
changed from sodium hydroxide to white liquor (sodium hydroxide
and sodium sulfide};

g. a new 21,880 gallon methanol storage tank and handling system
will be installed and is subject to all applicable standards
pursuant to 40 CFR 60, Subpart Kb (July, 1981 version); for PSD
tracking purposes, the projected potential VOC emissions are 2.2
TPY; also, the tank will be nitrogen blanketed and equipped with
a conservation vent;

SCC: 4-07-008-15 Meth. Tank-Breathing Loss 103 gals. storage cap.
4-07-008-16 Meth. Tank-Working Loss 103 gals. storage cap.

h. the existing salt unloading and storage system will be shut -down
and dismantled;

i. the pollutant emissions shall not exceed:

R8/R10 Cl0Op Generator: 37.4 TPD
Tail Gas Scrubber

Cly 0.1 lb/hr, 0.44 TPY
C10> 0.25 lb/hr, 1.1 TPY
j. initial compliance testing on the Tail Gas Scrubber for chlorine

and chlorine dioxide will be conducted using NCASI (EPA Modified
Method 6) test protocols.

Note: A ©post-test evaluation for rule applicability will be
. conducted to see if additional emissions evaluation is regquired.

D. A and B Bleach Plant Lines

1. Operation permit No. AO 17-219600 1is incorporated by reference
except for the following changes and/or additions:

a. both lines may operate continuously (i.e., 8760 hrs/yr};
b. the bleaching sequence will be changed from CED to DED;

c. a storage and handling system for the enzyme xylanase may be
installed;

d. a storage and handling system £for hydrogen peroxide will be
installed;
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PERMITTEE: Permit Number: AC 17-223343
PESD=-FL-200

Champion International Corp. Expiration Date: Dec. 31, 1995

SBEPECIFIC CONDITIONS:

e. the existing chlorine gas handling system will be eliminated;

f. +the pollutant emissions shall not exceed:

1) A-Line Bleach Plant: 888 air dried tons per day, maximum

a) Egp Washer CHCl3 0.038 1b/hr, 0.16 TPY
b) A-Line Scrubber Cl»o 1.45 lbs/hr, 6.4 TPY
103 0.45 1lb/hr, 2.0 TPY

CHCls3 0.34 1lb/hr, 1.5 TPY

2) B-Line Bleach Plant: 830 air dried tons per day, maximum

a) Eg Washer CHC13 0.038 1b/hr, 0.16 TPY
b) B-Line Scrubber Cly 1.0 1b/hr, 4.38 TPY
Cl0p 0.45 1b/hr, 2.0 TPY

CHClz 0.34 1lb/hr, 1.5 TPY

3) A-Line and B-Line Bleach Plants: average 1500 air dried tons
per calendar day, maximum combined total

h. after construction/modification is completed, a meeting to
establish the testing protocol shall be held with the
Department, at which the following information shall be
provided:

1) identification of all sources and their associated waste
streams to be evaluated;

2) proposed sampling procedures/methods and analysis for
determining CHCl;3; and,

3) proposed testing dates.

Note: A ©post-test evaluation for rule appllcabllltv will  |Dbe
conducted to see if additional emissions evaluation is required.

i. after construction/modification is completed, initial compliance
testing on the Bleach Plant Scrubbers {A-Line and B-Line) and Eg
Washers for chlorine and chlorine dioxide will be conducted
using NCASI (EPA Modified Method €) test protocols.

=z

Note: A post-test evaluation for rule appllcabi;lty will be
conducted to see if additional emissions evaluation is reguired.

E. Nos. 1 and 2 Multiple Effect Evaporator (MEE} Sets, Batch and
Continuous Digester Systems, and Foul Condensate Steam Stripper

System

1. Operation permit No. AO 17-212422 1is incorporated by reference
except for the following changes and/or additions:
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PERMITTEE: Permit Number: AC 17-223343
PED-FL-200
Champion International Corp. Expiration Date: Dec. 31, 1995

S8PECIFIC CONDITIONS:

a. the No. 2 MEE set will be modified to include the addition of
new effects, which will be vented to the non-condensible gas
(NCG) handling system, which will increase the allowable maximum
operating rate from 97,000 to 181,000 lbs/hr dry BLS (black
liquor solids) and determined by measuring solids and flow into
the system; however, the following operational scenarios are
applicable to both of the Nos. 1 and 2 MEE sets:

1) when the Nos. 1 and 2 MEE sets are operated simultaneously,
the maximum operating rate shall be 278,000 lbs/hr as a
total combined input to them (24-hour average) and
determined by measuring sclids and flow into the systems;

2) when only one MEE set is in operation, the maximum operating
rate shall be 181,000 1lbs/hr dry BLS and determined by
measuring solids and flow into the system (24-hour average);
and,

3) actual total annual dry BLS from the Nos. 1 and 2 MEE sets,
as determined by measuring solids and flow into the systems,
shall not exceed the average for the years 1991 and 1992
(see ACRs).

b. a storage and handling system may be installed for water-
transported anthraguinone, an organic catalyst, which may be
used in both the batch and continuocus digester systems; both
systems vent to the NCG handling system; and,

C. an additional foul condensate steam stripper will be installed
and will be vented to the 1lime Xkiln or calciner for
incineration.

F. General

1. The facility shall be in compliance with aill applicable
standards/limitations of F.2.C. Rules 17-210 thru 297, 17-4, and 40
CFR (July, 1991 version).

2. The permittee is subject to the applicable provisions of F.A.C.
Rules 17-4.130: Plant Operation-Problems; 17-210.650:
Circumvention; and, 17-210.700: Excess Emissions.

3. Objectionable odors shall not be allowed off plant propertv in
accordance with F.Z.C. Rule 17-296.220(2).
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PERMITTEE: Permit Number: AC 17-223343
PSD-FL-200
Champion International Corp. Expiration Date: Dec. 31, 1995

SPECIFIC CONDITIONS:

4. The Department’s Northwest District office shall be notified in
writing at least 15 days prior to source testing pursuant to F.A.C.
Rule 17-297.340. Written reports of the tests shall be submitted to
the Department’s Northwest District office within 45 days of the
test completion in accordance with F.A.C. Rule 17-297.450.

5. Any change in the method of operation, raw materials, eqguipment,
ocperating hours, etc., pursuant to F.A.C. Rule 17-212.200,
Definitions-Modification, the permittee shall submit an application
and the appropriate processing fee to the Department’s Bureau of Air
Regulation (BAR) office.

6. The permittee, for good <cause, may request that this
construction permit be extended. Such a request shall be submitted
to the Department’s BAR prior to 60 days before the expiration date
of the permit (F.A.C. Rule 17-4.090).

7. An application for an operation permit must be submitted to the
Department’s Northwest District office at least 90 days prior to the
expiration date of this construction permit. To properly apply for
an operation permit, the applicant shall submit the appropriate
application form, fee, certification that construction was completed
noting any deviations from the conditions in the construction
permit, and compliance test reports as required by this permit
(F.A.C. Rules 17-4.055 and 17-4.220).

STATE OF FLORIDA DEPARTMENT
OF ENVIRONMENTAL PROTECTION

SN ‘-% ~ \
Virginié B. Wetherell

Secretary
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Florida Department of

Memorandum Environmental Protection
TO: Virginia B. WetherellU%ur
FROM: Howard L. Rhodeséa%i%zi/f
DATE: March 25, 1994

SUBJECT: Approval of Air Construction Permit
AC 17-223343 and PSD-FL-200
Champion International Corporation

Attached for your approval and signature is an air construction
permit No. AC 17-223343 (PSD-FL-200), which will allow the company
to modify the existing pulp mill. The proposed modification was
prepared by the Department’s Bureau of Air Regulation.

The existing facility is a pulp mill located in Cantonment,
Escambia County, Florida. The mill processes hardwood and softwood
chips into a pulp through a digester process, which is then further
processed and subjected to a bleaching process to meet product
specifications. The proposed modifications were applied for in
concert with the mill‘’s wastewater Consent Order. The proposed
modifications include the construction of a new natural gas fired
No. 6 Power Boiler, modification of the existing Lime Kiln’s mud
handling system, modification of the existing A and B Bleach Plant
lines and their operations, modification of the existing No. 2
Multiple Effect Evaporator set by adding new effects (evaporator
columns), and construction of a new methanol storage tank. Also,
there is a requirement to surrender the Operation Permits for the
existing Nos. 1 and 2 Power Boilers.

During the Public Notice period, petitions were filed for an
administrative hearing and were later dismissed by Order of the
Hearing Officer; and, a Final Order was issued by the Department,
which directed the Department’s Bureau of Air Regulation to issue
the proposed draft permit as Public Noticed and described in the
Intent to Issue package. Therefore, all pending hearings have been
resolved and the proposed permit has been finalized.

I recommend your approval and signature.

HLR/BM/rbm



Best Available Control Technology (BACT) Determination
Champion International Corporation
Escambia County

PSD-FL-200

The applicant proposes to modify its existing pulp mill, which
includes the installation of a natural gas fired power boiler rated
at a maximum heat input of 533 MMBtu/hr [385,000 1lbs/hr steam
(2-hour average)] and the modification of the existing lime kiln
and the A and B Bleach Plants. The steam will be used in the
processes undergoing modifications in concert with the mill’s
wastewater Consent Order.

The applicant has indicated the maximum annual tonnage of regulated
air pollutants emitted from the facility based on 100 percent
capacity and type of fuel fired to be as follows:

PSD Significant Emission

Pollutant Emissions (TPY) Rate (TPY)
NOy 138.8 40

S03 28.2 40
PM/PM10 -1.3 25/15
Cco 189.0 100

vVoC 85.5 40

TRS -1.9 10 -

Florida Administrative Code (F.A.C.) Rule 17-212.400(2) (f) requires
a BACT review for all regulated pollutants emitted in an amount
equal to or greater than the significant emission rates listed in
the previous table.

Date of Receipt of a BACT Application
December 21, 1952
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BACT Determination Requested by the Applicant

Source Pollutant
#6 Power Boiler N0¥*
CcOo
vocs*

Lime Kiln-Mud Dryer NOx*

co*
vocs*

* 24-hour average

BACT Determination Procedure

Determination

0.06 1b/MMBtu (32.0 lbs/hr, 140.1 TPY)
0.1 1lb/MMBtu (53.3 1bs/hr, 233.5 TPY)
Combustion Control
0.0l 1lb/MMBtu (5.33 lbs/hr, 23.4 TPY)
Combustion Control

#6 fuel oil: 200 ppmvd @ 10% O3

(49.3 lbs/hr, 215.9 TPY)
Natural Gas: 175 ppmvd @ 10% Op

(43.1 lbs/hr, 188.8 TPY)
45 ppmvd @ 10% O3 (6.75 lbs/hr, 29.6 TPY
104 ppmvd @ 10% Os (as propane)
(24.5 l1lbs/hr, 107.3 TPY)

In accordance with Florida Administrative Code Chapter 17-212,
Stationary Sources - Preconstruction Review, this BACT
determination is based on the maximum degree of reduction of each
pellutant emitted which the Department, on a case by case basis,
taking into account energy, environmental and economic impacts, and
other costs, determines is achievable through application of
production processes and available methods, systems, and
techniques. 1In addition, the regulations state that in making the
BACT determination the Department shall give consideration to:

(a) Any Environmental Protection Agency determination of Best
Available Control Technology pursuant to Section 169, and any
emission limitation contained in 40 CFR Part 60 (Standards of
Performance for New Stationary Sources) or 40 CFR Part 61
(National Emission Standards for Hazardous Air Pollutants).

(b) All scientific, engineering, and technical material and other
information available to the Department.

(c) The emission limiting standards or BACT determinations of any

other state.
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(d) The social and economic impact of the application of such
technology. '

The EPA currently stresses that BACT should be determined using the
"top-down" approach. The first step in this approach is to
determine for the emission source in question the most stringent
contreol available for a similar or identical source or source
category. If it is shown that this level of control is technically
or economically infeasible for the source in question, than the
next most stringent level of control is determined and similarly
evaluated. This process continues until the BACT level under
consideration cannot be eliminated by any substantial or unique
technical, environmental, or economic objections.

The air pollutant emissions from the No. 6 Power Boiler can be
grouped into categories based upon what control equipment and
techniques are available to control emissions from these
facilities. Using this approach, the emissions can be classified
as follows:

(o} Combustion Products (e.q., particulateé). Controlled
generally by efficient combustion of clean fuels.

o Products of Incomplete Combustion (e.g., CO). Control is
largely achieved by proper combustion techniques.

o Acid Gases (e.g., NOx). Controlled generally by gaseous
control devices.

Grouping the pollutants in this manner facilitates the BACT
analysis because it enables the equipment available to control the
type or group of pollutants emitted and the corresponding energy,
economic, and environmental impacts to be examined on a common
basis. Although all of the pollutants addressed in the BACT
analysis may be subject to a specific emission limiting standard as
a result of PSD review, the control of "nonregulated" air
pollutants is considered in imposing a more stringent BACT limit on
a "regulated" pollutant (i.e., particulates, sulfur dioxide,
fluorides, sulfuric acid mist, etc,), if a reduction in
"nonregulated" air pollutants can be directly attributed to the
control device selected as BACT for the abatement of the
"regulated" pollutants.
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Combustion/Incomplete Combustion Products

The projected emissions of carbon monoxide and volatile organic
compounds from the proposed modification to Champion International
Corporation’s facility exceed the significant emission rates given
in Florida Administrative Code Table 17-212.400-2.

CO_and VOCs:

For CO and VOCs, the data base does not list any sources
incorporating any add-on controls for these type of sources. Due
to the interrelationship between these combustion related
pellutants, it is generally acceptable to utilize good combustion
practices and process controls to minimize these pollutants.
Therefore, the limits requested are considered reasonable as BACT.

Acid Gas Products

The projected emissions of nitrogen oxides from the proposed
modification to Champion International Corporation’s facility
exceed the significant emission rates given in Florida
Administrative Code Table 17-212.400-2.

NOX:

For NOx, the proposed BACT limits for both the No. 6 Power Boiler
and the Lime Kiln-Mud Dryer System are within the range of similar
sources in the BACT/LAER clearinghouse data base.

For the No. 6 Power Boiler, there have been limited cases of SCR
impositions, but the cost evaluation of such technology is
prohibitive for this project. Costs and process parameters rule
out the use of other technologies, such as Selective Catalytic
Reduction (SCR), Selective Noncatalytic Reduction (SNCR), and Flue
Gas Denitrification (FGDN). The proposal to use Coen low-NOx
burners together with flue gas recirculation to the combustion zone
for minimizing NOx emissions is considered as BACT. However,
available space will be made for the potential retrofit of a
control system to control NOx.

For the Lime Kiln-Mud Dryer, the application of SCR, SNCR, or FGDN,
have never been applied to a lime kiln system due to process
variables. Therefore, the proposal to use good operational
practices and proper combustion, along with the proposed emission
limitations, is considered BACT.
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Adverse Environmental Impact Analysis

The predominant adverse environmental impacts associated with the
potential use of add-on control technology (SCR, SNCR or FGDN) are
the emissions of other pollutants (i.e., ammonia, urea, hazardous
waste from catalysts, etc.) used in the process for NOx control.
Although the use of add-on controls do have some positive
environmental benefits, the disadvantages may outweigh the benefits
provided by reducing NOy emissions.

From the evaluation of natural gas combustion, toxics are projected
to be emitted in very small amounts. Although the emissions of
toxic pollutants could be controlled by particulate control
devices, such as a baghouse or scrubber system, the amount of
emission reductions would not warrent the added expense.
Consequently, the Department does not believe that the BACT
determination would be affected by the emissions of the toxic.
polutants associated with the firing of natural gas.

BACT Determination by DEP
NOX Control

For the No. 6 Power Boiler, the information that the applicant
presented indicates that the incremental cost of controlling
NOx is high compared to the guidelines. Based on the
information presented by the applicant and the evaluation
conducted, the Department believes that the use of add-on
controls NOx control is not justifiable as BACT. Therefore,.
the Department will accept the Coen low-NOx burners together
with flue gas recirculation to the combustion zone as NOx
control when firing natural gas.

For the Lime Kiln-Mud Dryer, there has not been an application
of NOx add-on controls for this type of source contained in
the data base. Therefore, there will not be any add-on
controls required for NOx for this source.

C0O _and VOC Control

For CO and VOCs, the data base does not list any sources
incorporating any. add-on controls for these type of sources.
Due to the interrelationship between these combustion related
pollutants, it is generally acceptable to utilize good
combustion practices and process controls to minimize these
pollutants. Therefore, there will not be any add-on controls
Required for CO or VOCs for both the No. 6 Power Boiler and
the Lime Kiln-Mud Dryer.



INTEROPFPFICE MEMORANDUM

Date: 30-Mar-1993 07:13am EST

From: Dea Wahlen TAL
WAHLEN D

Dept: Office General Counsel

Tel No: (904)488-9730
SUNCOM:  278-9730

TO: Susan Brice PEN ' { BRICE_S )
TO: Patty Adams TAL ( ADAMS P )

Subject: Champion International

On March 29, 1993, we received another third party petition for
administrative hearing concerning Champion 1International’s
AC17-223343. Petitioner this time is Perdido Bay Environmental
Association, Inc., represented by Thomas O. Bear, Esquire.




INTEROFFICE MEMORANDTUM

Date: 29-Mar-1993 08:55am EST

From: Dea Wahlen TAL
WAHLEN D

Dept: Office General Counsel

Tel No: (904)488-9730
BUNCOM: 278-9730

TO: Susan Brice PEN ( BRICE S )
TO: . Patty Adams TAL ( ADAMS P )

Subject: Champion International

On March 26, 1993, we received a third party petition for
administrative hearing from Nelson Bethune, a second similar
petition from Thornton Garth, and a third similar petition from
Fred Garth, concerning Champion International’s AC17-223343.



INTEROFFICE MEMORANDTUM

Date: 23-Mar-1993 04:05pm EST
From: Dea Wahlen TAL

WAHLEN D
Dept: Office General Counsel

Tel No: (904) 488-9730
SUNCOM:  278-9730

O: Susan Brice PEN ( BRICE_S )
0: Patty Adams TAL ( ADAMS P )

T
T
Subject: Petition for hearing

On March 23, 1993, we received a third party request for hearing

from Jacqueline M. Lane concerning AC17-223343, Champion
International Corporation, applicant.

- . —




STATE OF FLORIDA
DEPARIMENT OF ENVIRONMENTAL REGULATION

PERDIDO BAY ENVIRONMENTAL
ASSQOCIATION, INC.,

PETITIONERS

DOA} CASE NO.
DER NOs:

Ve,

DEPARTMENT OF ENVIRONMENTAL
REGULATION AND» CHAMPIUN
INTERNATIONAL, INC.,

E I N B T T R R

RESPONDENT'S
PETITION FOR AUMINISYRATIVE HEARING

Comes now Perdido Bay Environmental Association, Inc. and
pursuant to Section 120.57 Florida Statutes requests a hearing to
challerge the Notice of Intent to Issue a Permit to Chanmpion
Tnternational, Inc. (AC 17-223343) and to further challenge the
Department of Environmental Regulation's Intent to Issue a variance
to said facility which variance will be necessitated by the
proposed application by Champion and as grounds for such request,
Petiticner states as follows:

1. The Lw=-partment of Environmental Regulation is the Agency
whose interests are affected by this Challenge. The file numbers
involved in this challenge are, on information and belief, AC 17-
223343 and are seeking to circumvent the prevention of significant
deterioration regulation as set forth in its legal notice published

in the Pensacola News Journal. Any other file numbers involved in

this challenge will be amended later as soon as same are available
and if there are such additional files due to previous filings
before this Department by Champion International, Inc. concerning

similar wvariances.




2. Perdido Bay Environmental Association, Inc. (PBEA) is a
non-profit corporation incorporated in the State of Alzbama. Its
address is P.0. Box 573, Lillian, Alabama 36549. PREA has
approximately 100 members, some of whom are residents of Florida
and s~me of whom are residents of Alabama. Perdido Bay is located
in between Florida and Alabama and discharges into the Bay effect
residents of both States. Numerous members own property cn Perdido
Bay and use the Bay for recreational purposes and others permzaent
residence is on the Bay. There are some who are commercial
fishermen. Other PBEA members are scientists and have an
educational and research interest in Perdido Bay. The livelihood
of the commercial fishermen and the economic status of most members
are directly effected by the preservation of watex guality in the
Bay in that property values are effected and many members have
their entire life savings invested in their property. Other
members are real estate developers whose livelihood depends upon
marketing properties which ability to sc market would be effected
by what PBEA considers an adverse operation of Champion's
Cantonment plant to being adverse to the guality of the water.
Additionally, the same described persons are effected by air
guality in that those permanent residents, many of whom are senior
citizens and have respiratory vulnerability, are directly effected
by any deterioration of the permit as it pertains to alr pollution
standards. Furthermore, the marketability of property of any owner
of property by a PBEA member is directly effected by deterioration
of air quality which would result from the proposed permit of

Champion and the proposed intent to issue by FDER. The By-Laws of




PBEA authorize action to preserve the property avound the Bay for
the health, safety and welfare including economic welfare of its
members and the public in Baldwin County, Alabama and Escambia
County, Florida. The organization has heen active in trying to
protect the Bay, the air quality surrounding the area, and in
participating in the goveinmental process to prevent further
degradation of land values, water quality, alr quality, and other
aspects of the environment which are highly sens:tive to

pollutants. Petitioners received notice of the proposed agency
action via newspaper notice dated March 13, 1293.

3. Champion International, Inc. applied on December 21, 1992
to the Department of Envirocimental Regulation for permits to be
allowed to make modifications to the existing pulp mill in corcert
with the mill's wastewater Consent Order, including the
construction of a new No. 6 Power Boiler, the modification of the
existing Lime Kiln's mud handling system, the modificetion c¢f the
existing A and B Bleach Plant Lines and their operaticns, the
modification oF the No. 2 Multiple iffect Evaporator set by adding
new effects, the construction of a new methancl storage tank, and
the surrender of the operation permits for the existing Nos. 1 and
2 Power Boilers. The existing pulp mill is located at 375 Muscogee
Road, Cantonment, Escambia County, Florida.

4. Perdido River is classified by the State of Florida as an
Outstanding Florida Water pursuant to Section 17-3.041(4) (1),
Florida Administrative Code. Eleven-Mile Creek backflows up the
Perdido River. The Perdide River is therefore affected by the

quality of water flowing from Eleven-Mile Creek.




5. perdide Bay is an estuarine water body which borders
Escambia County, Florida and Baldwin County, Alabama. It has
naturally poor flushing conditions.

6. Respondent Champion International, Inc.'s pulp mill is not
entitled to an operating permit because it will violate state water
guality standards as follows:

a) The discharge from the plant will create
objectionable odor and color problems in such an amount as to
create a nuisance in violation of §17-3.051(1l){(c), F.A.C.

b) The components of the discharge will be in such high
amounts as tc cause carcinogenic, mutagenic and/or teratogenic
effects to significantly locally occurring aquatic species 1in

violation of §17-3.051(1l)(e), F.A.C. Inter alia, the discharge

contains components that mimic hormones that cause fish and other
aquatic life to undergo changes in their sexual characteristics.
The chlorine combines with organics to form carcinogenic compounds
which adversely effect aquatic 1life. The effluent by-products
contain dioxin, a potent mutagen and carcinogen.

c) The discharges will violate state water quality
standards for zinc, iron, transparency and specific conductance in
violation of §17-3.121(15), (28) and (29), F.A.C. and §17-
3.061(1) (o), F.A.C. Champion has already admitted that its plant
will violate these four parameters and thus has applied for a
variance.

d) In addition, the discharges will also violate DER
standards for BOD (§17-3.061(2)(b), F.A.C.) turbidity (§17-~

3.061(2)(r}, F.A.C.), dissolved oxygen (§17-3.061(2)(g) and 17~




PERDIDO BAY ENVIRONMENTAL
ASSOCIATION, INC.,

Petitioner,
vs. CASE NO. 93-2057
CHAMPION INTERNATIONAL
CORPORATION and DEPARTMENT OF
ENVIRONMENTAL REGULATION, =

Respondents.

e, L L P L L S L S S S

ORDER

THIS CAUSE comes before the undersigned upon Motions to
Dismiss the above-named Petitioners' Second Amended Petitions
filed in this cause pursuant to Oxrder of the Hearing Officer
granting a.second Motion to Dismiss each of the Petitions and
giving the Petitioners a second opportunity to amend their
Petitions. The procedural history of this case is as outlined in
the Motions in Opposition to Amended Petitions, culminating in
the filing of the subject motions, responses thereto, and the
conduct of oral argument by the Hearing Officer on November 29,
1993 in Tallahassee, Floridea.

The Hearing Officer has carefully considered the
motions, responses thereto, and the oral argument of the parties
in support of and in opposition to the motions. Despite being
accorded three opportunities over a period of approximately six
{6) months after this case was filed with the Hearing Officer,
the Perdido Bay Environmental Association, Inc., Thornton Garth,
Fred Garth, Nelson Bethune, and Jacgueline M. Lane have failed to
establish sufficient substantial interests affected by the

application and the project proposed to be permitted which are



_ STATE OF FLORIDA
DIVISION OF ADMIKNISTRATIVE HEARINGS

JACQUELINE M. LANE,

I Petitioner,

vS. CASE NO. 93-2053

CHAMPION INTERNATIONAL ,
CORPORATION and DEPARTMENT OF
~ ENVIRONMENTAL REGULATION,

| Respondents.

FRED GARTH,
Petitioner,
vS.

CASE NO. 93-2054

CHAMPION INTERNATIONAL

CORPORATION and DEPARTMENT OF
ENVIRONMENTAL REGULATION,

Respondents.

NELSON BETHUNE,

Petitioner,

vs. CASE NO. 93-2055

CHAMPION INTERNATIONAL
CORPORATION and DEPARTMENT OF
ENVIRONMENTAL REGULATION,

Respondents.

THORNTON GARTH,

Petitioner,

V5. CASE NO. 93-2056
CHAMPION INTERNATIONAL
CORPORATION and DEPARTMENT OF
ENVIRONMENTAL REGULATION,

Respondents.
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Florida Statutes, proceeding dealing with the substantive law

embodied in Chapter 403, Florida Statutes, and related rules,

contained in Title 17, Florida Administrative Code, is designed

to protect. Agrico Chemical Co. v. DER, 406 S.2d 478 (Fla. 2d

DCA 1981). Moreover, such Petitions must contain allegations of
an injury or injﬁries that ;re different, more specific, greater
than, and peculiar to the Petitioners, such that thelir injuries
rise to a different level and are more sbecific'to them than

those merely expected tc be experienced by the public generally.

See, Florida Home Builders Association v. Department of Labor and

Employment Security, 412 $.2d 351 (Fla. 1882).

Upon the Hearing Officer determining that the original
Petitions and the First Amended Petitions failed to meet these
requirements for establishing standing to initiate a formal
proceeding before the Division of Administrative Hearings, the
Hearing Officer entered a guite detailed Order on August J, 1983
providing extensive instructions to the Petitioners, explaining
in detailed fashion the specific pleading reguirements for
establishing substantial injury within the zone of interest
involved in the putative proceeding and providing examples of how
such specific "substantial interest-zone of interest" standing
pleading could be accomplished. Despite these detailied
instructions and after three o?portunities, the Petitioners have
failed to file Petitions which persuade the Hearing Officexr that
they have substantial interests which will be affected or injured
by the activity proposed to be permitted different from the

interests of the general public. The Department itself is




sufficLent'to invoke a right to a formal administrative
préceeding in this forum. The allegatioﬁs of the ?étitioners
upon this third opportunity to submit Petitions which might
demonFtrate entitlement to a formal proceeding involve a
misap&lication of rules, a misapprehension of the import of
cert#in rules, and still fail to establish that the Petitioners

will|suffer any substantial injury peculiar unto themselves and
différent from any conditicon which the general public is or will
be e&posed to by the subject project sought to be permitted.
Much of the content of the Petitions amounts to speculation
regarding potential harmful effects the Petitioners fear will
result from the proposed permits grant, rather than specific
fac#ual allegations concerning particular harm caused to these
Pe%itioners by alleged violations of the statutes and rules
pé}taining to the subject matter of the application. The
Petitioners' Second Amended Petitions,_as was the case with the
or}ginal and the First Amended Petitions, fail to satisfy the

réquirements of Rules 17-103.155, 28-5.103, and 60Q-2.004(3),

|
Florida Administrative Code, which provide detailed advice as to

matters required to be included in such Petitions for formal
- proceedings.

|
|

substantial interests will be affected by the agency action

The Petitioners, in order to show that their

proposed, must show that an injury, in fact, will be suffered

which is of such sufficient immediacy to entitle the Petitioners

|

/to a hearing and that the Petitioners' substantial injuries
I

/alleged are of a type and nature which a Section 120.57(1),

f
|

|
|




'DONE AND ORDERED this /7 day of January, 1994, at

Tallahassee, Leon County, Florida.

yid /%Wéf/m

PT HICHAEL RUFF
Hearing Officer

e Division of Admlnlstratlve Hearings
The DeSoto Building
1230 Apalachee Parkway
Tallahassee, Florida 32399-~1550
(604) 488-9675

Filed with the Clerk of the Divi Q -
of Administrative Hearings this g%

day of January, 1994.

Copies furnished to:

Jacgueline M. Lane
10738 Lillian Highway
Pensacocla, FL 32506

Fred Garth
14110 Perdido Key Drive
Pensacola, FL 32507

Nelson Bethune
7 South Warrington Road
Pensacola, FL, 32507

Thornton Garth
P.O. Box 424
Lillian, AL 36549

Thomas 0. Bear, Esgqg.
P.O. Box 1238
Foley, AL . 35536

Jefferson M. Braswell, Esg.

Department of Environmental Protection
2600 Blair Stone Road

Tallaehassee, FIL 323%9-2400

Segundoc J. Fernandez, Esg.
OZRTEL, HOFFrMAK, ET AL.

P.O. 507
Ta'llang‘&w@ LTWSL  32314-6507
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charéed by statute
|
| . .
publ%c through its regulation and review of such jurisdictional

with protecting the interests of the general

I
activities as those proposed by the applicant, which may not be

!
] (3 » .
the Pasis for standing of individual, private Petitioners

|
sitiated as the subject Petitioners.

The Petitioners have not persuaded the Hearing Officer

|

!
that their interests are different from that of the general
pubPiC merely by the fact that they live a certain number of
mi#es from the mill and proposed installation. The mileage of
Peéitioners' residence proximate to the mill was not definitely
related to a specific rule or rules which might assist in
esiablishing their standing and substantial interests tc be more
sp%cific than that of the general public, even had the totality
o% their allegations otherwise shown specific injury to
sdbstantial interests, which they did not. 1In accordance with
tPe remaining argumenté raised in the Motions to Dismiss the
S%cond Amended Petitions and the Respondent's coral arguments in
shpport thereof, all of which are more persuasive and adopted
4erein, it is, therefore, concluded after long and careful

1993, that

l ) . .
reflection, since the moticon hearing of November 29,

the Second Amended Petitions must be dismissed with prejudice.

|
i
|
|
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BEFORE THE STATE OF FLORIDA
DEPARTMENT OF ENVIRONMENTAL REGULATION
JACQUELINE M. LANE,
Petitioner,
vs. DER File No.:
CASE NO.:
STATE OF FLORIDA, DEPARTMENT

OF ENVIRONMENTAL REGULATION E@EH ;E; 1? p

and CHAMPION INTERNATIONAL
CORPORATION,

APR 1 1993

Respondents.

Dept. of Environmen:al Reg.
Office of General Counsel

MOTION IN OPPOSITION TO PETITION

-Respondent, CHAMPION INTERNATIONAL CORPORATION, . files
this Motioﬂ in Obpoéition.to Petition pursﬁant to Séction 17—
103.010 and.Section'28f5.205, qurida:Adminisﬁrative'Code,‘and
states as follows:

I. Background Informatiocn and Factﬁal Predicate
for the Instant Proceeding

A. The following background information pertains to the
subject proposed permit and the circumstances leading up to the
filing of Champicn's request for permit.

1. Respondent, Champion International Corporation
("Champion"),-is the applicant‘for permit in DER Files Nos. ACl?—”.
223343/PSD-FL-200, Escambia County.

2. The subject permit is to be issued under and
governed by the provisions of Chapter 403, Florida Statutes, and
more particularly, Chapter 17-210 through 17-297 and 17-4, Florida

Administrative Code, and 40 CFR (July, 1991 version), the

OQERTEL, HOFFMAN, FERNANDEZ & COLE, #. A_, P. O. BOX 6507 TALLAHASSEE, FLORIDA 32314-6507




Department's Air Pollution C%ntrol Program rules.

3. On March 1G, 1993, the Department entered its Intent
to Issue an Air Construction Fermit to Champion pursuant to Rule
17-210.300(1), Florida Administrative Code. A copy of the Intent
to Issue and supporting documents is attached hereto as Exhibit
nwym

4. As required by Section 402.815, Florida Statutes and
Rule 17-103.150, and Rule 17-210.350, Florida Administrative Code.
On March 13, 1993, Champion published in the Pensaccla News
Journal, the Department's Notice of Intent to Issue Permit, which
also provided a thirty (30) day periocd for submittal of public
comments and opportunity to request a public hearing. A copy of
the Public Notice is attached heretc as Exhibit "é.“

5. The subﬁeét permit request Qas filed in concert witﬁ
'Consenp Order 0GC File No. 87—1398.entered by the Depaftment on
Deéémber 1, 1989. AA copy of the éonsent Order is atfachéd hefeto
as Exhibit "3;" . | -

6. The Consent Order was the subject of a formal
administrative hearing pursuant to Section 120.57(1), Fla. Stat.,
which resulted in the entry of a Final Order governing the Consent
Order and other permits and variances pertaining to construction
operation, and modification of Champion's pulp mill in Cantonment,
Florida. A copy of that Final Order is attached hereto as Exhibit-
g o m

7. As a result of the Final Order, the Department

issued to Champion TOP #IT 17-156163 for operation of the

OERTEL, HOFFMAN, FERNANDEZ & COLE, P. A., P. O. BOX 6507 TALLAHASSEE, FLORIDA 32314-6507



wastewater plant and for discharge of treated effluent to waters of
the state. Champion continues to operate tc date under the terms
of the Consent Order and TOP. A copy cf the TOP is attached hereto
as Exhibii. "5."

II. Mction to Dismiss

B. Champion hereby moves the Department tc dismiss
Petitioner's request for a hearing for the following reasons:

1. Champion received a copy of the "Request for Hearing
Challenging the Legality of the Intended Construction Permit Issued
to Champion International Corporation" served by Petitioner,
Jacqueline M. Lane ("Lane"), on March 24, 1993. Champion
specifically opposes the Department's granting of the request for
hearing for the reasons stated below.

2. Rule 17r103.155(4), Florida Administrative Codé,
spe?ifically provides that the Déparfment shall issue an.order_
dismissing a petition which does not substantially comply'with the
requirements of Subsection (2) of that rule. Petitioner has failed
to comply with the requirements for a petition in several important
respects:

a. The statement of how the Petiticner's substantial
interests are affected by the Department's proposed action is
deficient; first, in Paragraphs 4(a) and (c) of the Petition,
Petitioner states that she is a substantially affected person
because she owns property on Perdido Bay, and uses the Bay for
recreational purposes, and that Champion's effluent discharge has

been degrading the water gquality and causing a nuisance along the
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property owned by the Petitioner. The proposed construction permit
is an air construction permit issued pursuant to the Department's
air rules and not an industrial waste permit issued pursuant to the
Department's industrial wastewater/water quality rules.
Petitioner's statements pertaining to water quality impacts are
irrelevant in this proceeding, where proposed agency action does
not affect whatever permit requirements Champion may be required to
meet for its wastewater effluent.

b. Secondly, Petitioner has stated in Paragraph 4(b) of
the Petition that she 1lives approximately 15 miles south of
Champion and "can see and smell the air emissions from the mill."
The mere statement contained in Paragraph 4(b) of the Petition,

gucted above, fails to state how Petitioner's substantial interests

are affected bv the Department's pfoposed action, or for thét
maﬁter, how her interests are qiffereht from those of the public aﬁ
large; | .

3. The Petition does - not contain -a statement of
material facts which are disputed by Petitioner. "Material facts"
are defined in Rule 17-103.155(2) (d), Florida Administrative Code,
as "those facts upon which the Department's action or proposal is
- based." Petitioner, in Paragraphs 5, 6, and 7, makes allegations
that might arguably be relevant in a permitting proceeding for the .
wastewater permit or permits that Champion may require, but not for
proposed agency action on an air construction permit.

4, Paragraph 8 of Petitioner's request for hearing

alleges that Rule 17-210.350, Florida Administrative Code,
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requiring a thirty (30) day comment period, is being viclated.
Petitioner alleges that "the Intent to Issue only gives the public
a fifteen (15) day period of comment" and that "the Department does
not have at its District Office a complete copy of the modelling
program which was required to evaluate the impact of the sufficient
increase in certain air emissions." In fact, these allegations are
incorrect, as a review of the Public Notice, attached hereto as
Exhibit "2," will reveal, for, in its very last paragraph, the
Notice states that:

Any person may send written comments

of the proposed action to Mr.

Preston Lewis, at the Department's

Tallahassee address. All comments

received within thirty (30) days of

the publication of this Notice will

be considered in the Department's

final determination. = Further, a

public hearing can be regquested by

any person. Such request must be

submitted within thirty (30} days of

this Notice.

5. As to the modelling which Petitioner claims was not
made available, Respondent would note that the Public Notice also
states that the applications for permits are available for public
inspection during normal business hours at the Department of
Environmental Regulation's Tallahassee O0ffice, Bureau of Air
Regulation, and at the Department's Northwest District Office in
Pensacola, Florida. The results of all air quality modelling are -’
contained in the permit application documents which are and have
been available for inspection during the required public notice
period.

6. In Paragraph No. 9 of the Petition, Petitioner makes

5

QERTEL, HOFFMAN, FERNANDEZ & COLE, P. A, P. Q. BOX 6507, TALLAHASSEE, FLORIDA 32314-56507




the bare allegation that Champion has been violating certain
requirements of the Florida Administrative Code, specifically Rule
17-296.320(2) [release of obnoxious odors] and 17-210.650 and 17~
210.700(4) [by "operating the plant in an irresponsible manner so
as to release excessive air emissions and cause harm to the public
health"]. Petitioner has failed to identify specific facts on
which the Department based its permitting decision ("material
facts") that it disputes. The sections which Petitioner has cited
in Paragraph 9 of her Petition pertain to operational requirements
to which Champion has been subject under its current permits and
will be subject to in future permits issued pursuant to these
rules.

7. Paragraph 9 of the Petition clearly amounts to a
bare conclﬁéion bf ‘law ("éhampion has violéted 'thesé ruleé")
witbout alleging any unQerlying fact (Qhen, Qhefe and how and to
what extent) or even identifying and diSputihg any fact related to
.these rules on whiéﬁ the Department based its decision and which
Petitioner disputes.

8. Likewise, the Petition fails to comply with Rule 17-
103.155(2) (£f), in that it fails teo identify the rules or statutes
- which Petitioner contends require reversal or modification of the
Department's action or proposed action. As previously noted,
Petiticner's arguments as to the permitting criteria appear to deal
primarily with industrial waste/water quality issues which are not
the subject of this proceeding. The one possible exception is

Petitioner's identification of a "violation" of Rule 17-210.350(2),
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Florida Administrative Code concerning the thirty (30) day public-
comment period, which assertion is patently mistaken, as can be
readily ascertained from a review of the Public Notice attached
heretc as Exhibit "2."

9. Petitioner's confusion as to the nature of this
proceeding and the inappropriateness of the Petition is more fully
revealed in the request for relief that is included in the
Petition. The first request for relief pertains to construction
permits for wastewater treatment improvements that may be required
to insure that the Mill's industrial wastewater effluent will not
violate State Water Quality Standards. This request is totally
inappropriate in an air permitting proceeding which‘deals only Qith
. -the air pollution regulation rules of the Department and which
rééult in the issuance of onlyran air permit.

10. The.second request for relief is that the Départment
reiésue its staiemént of intent allowing for the thirty day public
comment aﬁd review,.and that the Department make available to the
public all information concerning how a determination was made,
including the air dispersion model as required by the air rules.
As noted above, Petitioner is mistaken on both counts and the
Department has complied with the requirements for public notice and
public inspection.

11. The third request for relief is entirely irrelevant
to any of the issues raised in the preceding paragraphs, lacks any

factual predicate, and is a request for a Department investigation,

and not a permit-related issue cognizable under the rules purusant

QERTEL, HOFFMAN, FERNANDEZ & COLE. P. A, P. O. BOX 6507 TALLAHASSEE, FLORIDA 323146507




to which the air construction permit has been processed and under
which the permit is to be issued.

12. The fourth request for relief 1is likewise not
supported by any specific allegation cf fact or law raised in the
request. There 1is no factual predicate 1laid to enable the
Department or the Applicant to respond to this request for relief.

13. In summary, Petitiocner's Request for Hearing on the
subject air construction permits should be dismissed because:

a. the Request does not comply with the requirements of
Rule 17-103.155;

b. the Request raises water quality issues which are
not cognizable in an air construction permit proceeding;

"c. -the Request raises issues about therpublic notice
which are plainly and ascertaihably incorrect.

III. Motion in Opposition to the Granting.of the Regquest
' for a Formal Proceeding.

C. In the alternative, Respondent Champion oppbseé the
granting of a Section 120.57(1), Florida Statutes formal proceeqing
and suggests that the Department grant a Section 120.57(2), Florida
Statutes, informal proceeding, for the following reasons:

1. Petitioner's Request does not specifically ask for
a Section 120.57(1), Florida Statutes proceeding. The only
instance wheré a suggestion that a formal proceeding is sought is ~
found in the first sentence of Petitioner's Request wherein the
word "formal" appears.

2. Both the issues raised by Petitioner and the request
for relief outlined suggest that there are no disputed issues of

8
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material fact, but rather, disputed issues of law, principally,
whether an air construction permit may be issued when there are
outstanding industrial wastewater/water guality issues that may
need to be addressed in permit proceedings under applicable water
guality rules.

3. The "Reasons Which Make this Construction Permit
Illegal," Paragraphs 7, 8 and 9 of Petitioner's Request, are the
issues which Petitioner has raised to be considered in this
proceeding. A discussion of these is found in Champion's Motion to
Dismiss, above.

4, Section 120.57(1), Florida Statutes, applies only
whenever the proceeding inveclves a disputed issue of material fact.
Unless otherwise agreed by all the parties, Section 120.57(2),
Flo;ida'statutés, applies in all éthér cases;

5. Champion specifically‘does not agree that a Sectioh

1

120;57(1), Florida Statutes, would be appropriaté, because Fye
Request does not raise disputed issues of matefial fact. 1If a
proceeding is to be granted, a Section 120.57(2), Florida Statutes,
proceeding would be the only appropriate forum in which to consider
the legal issues raised by Petitioner.

6. Additionally, time 1is of the essence in the
resolution of the issues raised by Petitioner's Request. An
informal proceeding before the agency, on legal issues particularly
within the expertise of the Department, would be the most

expeditious way of assuring that Champion's compliance with the

terms of the Consent Order is least interrupted.
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IV. Necessity for an Expeditious Resolution of the
Proceeding Initiated by Petitioner's Request.

1. Consent Order OGC File No. 87-1398 contains an
extensive compliance schedule, specifically in Paragraphs 13
through 22, governing wastewater treatment and water gquality
impacts.

2. The in-mill improvements which are the subiect of
the air construction permit at issue in this proceeding are
components common to any compliance plan which will be reviewed
under the terms of the Consent Order and future industrial
wastewater/water quality permits that may be required under the
terms of the Consent Order.

3. Department action on the subject air construction

-.permlt w1ll not prejudice future Department action on 1ndustr1al

wastewater/water quallty permit appllcatlons, nor will it prejudice

or bre—determine the choice of compliance plan to be submitted to

the Department pursuant to the Consent Order.

4. The air construction permit application was filed.
many months ahead of the schedule required in the Consent Order for
wastewater/water quality compliance plans because of the long lead
time required to order and construct the component parts of the
project which is the subject of the air permit. The subject permit
covers activities which are an integral part of Champion's
compliance efforts and which entail numerous steps in the mill to
recycle rather than discharge various waste streams. Certain
modifications to the lime dryer system would also enable a
reduction in loading to the wastewater treatment facility. In

10
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addition, the project includes a modification to increase chlorine
dioxide generation which is an integral part of Champion's program
for the elimination of the use of elemental chlorine at its
facility. Because of the need to schedule mill outage times well
in advance of certain critical construction dates, and the lead
time involved in the ordering and delivery of parts and in actual
construction, a delay in these improvements may affect Champion's
ability to meet the Department's specified deadlines as required by
the Consent Order.

5. Pursuant to Paragraph 33 o¢of the Consent Order,
Champion is required to advise the Department of any event which
causes a reasonable likelihood of delay in the achievement of the
requirements of the Consent Order. In accordance with that
proyision,véﬁampion épécifically ainses the.Department and the
Petitioner thatl any delays in the pérmitting‘ of the ‘in—mill
improvements covered by the air constructionlpermit, as a result of
.Petitioner's institﬁtion of this proéeediﬁg, will likely affect
Champion's ability to meet the industriél wastewater/water quality
compliance dates in the Consent Crder.

6. Champion would likewise place Petitioner on notice
. that it considers Petitioner's request for hearing a frivolous
pleading interposed for improper purposes and subject to the
sanction provisions of Section 120.57(1) (b)5, Florida Statutes. |

v. Conclusion and Prayer for Relief

WHEREFORE, Respondent Champion International Corporation

respectfully requests that DER:

11
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1. Deny Petitioner's Request for Hearing;

2. Dismiss Petitionzr's Request for Hearing:

3. In the alternative, determine that Petitioner has
not raised disputed issues of material fact, is not entitied to a
Section 120.57(1), F.S. proceeding but rather to an informal
proceeding pursuant to Section 120.57(2), F.S.:

4, In the second alternative, should the Department
forward this matter to the Division of Administrative Hearings,
that it forward this Motion as well for oral argument before the
assigned Hearing Officer and a ruling on this Motion.

Respectfully submitted,

OERTEL, HOFFMAN, FERNANDEZ
& COLE, P.A. ’

Post Office Box 6507

' Tallahassee, Florida 32314-6507
{904) 877-0099

[

SEBUNPO J. PHRNANDEZ =
Fla. Bar ID#218391

TERRY COLE

Fla. Bar ID#133550

Attorneys for CHAMPION INTERNATIONAL
CORPORATION
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the
foregoing has been furnished by United States Mail to JACQUELINE M.
LANE, 10738 Lillian Highway, Pensacola, Florida 32506 and JEFF
BRASWELL, Assistant General Counsel, Department of Environmental
Regulation, 2600 Blair Stone Road, Tallahassee, Florida 32399-2400,

this /s' day of April, 1993.

(G aclundlt i
attardy /0 c/

$jf\1171\1171 . mop
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STATE OF FLORIDA

DIVISION OF ADMINISTRATIVE HEARINGS E@EHWE
PERDIDO BAY ENVIRONMENTAL J

ASSOCTATION, INC., APR 18 1993

Petitioner
’ Dept. of*Environmental Reg,

vs. CASE NO.: 93-2059tce of Seneral Counsel

CHAMPION INTERNATIONAL
CORPORATION and STATE OF
FLOEKIDA, DEPARTMENT OF
ENVIRONMENTAL REGULATION

Respondents.

_/

MOTION IN OPPOSITION TO PETITION FOR ADMINISTRATIVE HEARING

Respcndent, CHAMPION TNTERNATIONAL CORPORATION, filles
this Motion 1in Opposition to the Petition for Administrative
Hearing filed by Perdido Bay Envircnmental Association, Inc.,
puﬁsuant o Section 17-103.010 and Section 28-5.205, Florida
Administrative Code, énd states as follows:

1. Baclk:- round Information_and Factual Predicate
for the Instant Proceeding

A. The following background information pertains to the
subject proposed permit and the circumstances leading up to the
filing of Champion's request for permit.

1. Respondent, Champion International Corporation
("Champion"}, is tﬁe‘applicant for permit in DER Files Nos. AC17--
223343/PSD-FL-200, Escambia County.

2. The subject permit is to be Iissued under and
governed by the provisions of Chapter 403, Florida Statutes, and
more particularly, Chapter 17-210 through 17-297 and 17-4, Florida

Administrative Code, and 40 CFR (July, 1991 version), the
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Department's Ailr Pellution Control Program rules.

3. on March 10, 1993, the Departiment entered its Intent
to Issue an Air Construction Permit to Champion pursuant to Rule
17-210.300(1), Florida Administrative Code. A COpY of the Intent
to Issue and supporting document: is attached heretc as Exhibit
np . m

4. As required by Section 403.815, Florida Statutes and
Rule 17-102.150, and Rule 17-210.350, Florida Administrative Code.
on March 13, 1993, Champion published in the Pensaccla News
Jourral, ‘the Department's Netice of Intent to Issue Permit, which
also provided a thirty (30) day periocd for submittal of rublic
comments and opportunity to reguest a public hearing. A copy of
the Public Notice is attached hereto as Exhilit "2."

5. The subject permit request was filed in concert with
Coﬂsent order OGC File No. 87-1398 entered by the Department on
Deﬁember 1, 1989. A copy of the “onsent Order is attached hereto
as Exhibit "3."

6. Tre Coneznt Order was the subject cf a formal
administrative hearing pursuant to Section 120.57(1), Fla. Stat.,
which resulted in the entry of a Final Order governing the Consent
order and other permits and variances pertaining to construction
operation, and modification of Champion's pulp mill in Cantonment,
Florida. A copy of that Final Order is attached hereto as Exhibit'
g n

7. As a result of the Final Order, the Department

issued to Champion TOP #IT 17-156163 for operation of the

OERTEL, HOFEMAN, FERNANDEZ & COLE, P. A, P. O. BOX 6507 TALLAHASSEE, FLORIDA 323146507




wastewater plant and for discharge cf treated effluent to waters of
the state. Champion continues to operate tc date under the terms
of the Consent Order and TOP. A copy of the TOP is attached hereto
as Exhibit "5."

II. Motion Lo Dismiss

B. Champion hereby moves the Division to dismiss
Petitioner's petition for administrative hearing for the fcllowing
reasons:

1, Champion obtained a copy of the Perdido Bay
Environmental Association, Inc.'s Petition for Administrative
Hearing on March 31, 1993. According to information provided by
Respondent, DER, the Petition was filed with the Department on
March 29, 1993. The Petition did not have a certificate of
service and was signed by Mr. Thomas ©. Bear as attorney for
Pe#itioner. ‘After reasonable inquiry, it dées not appear that Mr.
Bea} is a member of the Florida Bar. Champion specifically oproses
the Department's granting of the request for hearing for the
reasons stated below.

2. Rule 17-103.155(4), Florida Administrative Code,
specifically provides that the Department shall issue an order
dismissing a petition which does not substantially comply with the
reguirements of Subsection (2) of that rule. Petitioner has failed
to comply with the regquirements for a petition in several important.
respects:

a. The statement of how the Petitioner's substantial

interests are affected by the Department's proposed action is
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deficient. First, Paragraph 2 of the Petition recites a number of
standing allegations that pertain to the PBLa merters' ownership of
property on or use of Perdido Bay, and the effect of water quality
on their enjoyment or use of the Bay. Second, Paragraph 2 alleges
that PBEA members are affected by the detericration of air qurlity
"which would result from the proposed permit.” As ncted above,
the proposed constructiocn psrmit is an air construction permit
issued pursuant to the Department's air rules and not an industrial
waste permit issued pursuant to the Department's industrial
wastewater/water quality rules. Petitioner's statements pertaining
to water gquality iwmpacts are irrelevant in this proceeding, where
proposed agency action does not affect whatever permit reguirements
Champion may be required to meet for its wastewater effluent. And
with regard to the adverse effect on Petitioner's members of
“déferioration of air quality" Champion would point out that no
whére in the Petition are factual allegations made or legal issues
raised pertaining to the air quality standards under which the
proposed permit is being issued.

D. Petitioner has simply failed to state with
particularity why issuance of this air construction permit affects
its interests. Indeed, Petitioner mistakenly alleges that the
proposed air construction permit authorizes further degradation and
decline in Perdido Bay and that somehow a water gquality "variance"’
is involved. Water gquality impacts are neither anticipated by this
proposed permit, authorized by this proposed permit, nor relevant

to the standards under which this proposed permit is being issued.
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3. The Petition doces not contain a statement of

material facts which are disputed by Petitioner. ''Material facts"

are defined in Rule 17-103.155(2) (d), Florida Administrative Code,
as "those facts upon which the Departmernt's action or proposal is
based." Petitioner, in Paragraphs 4, 5, 6, 7, 8, 9, 10, 1li, 12z,
12, 14 and 15 of the Petition, makes allegations that might
arguakly be relevant in a permitting proceeding for the wastewater
perrmit or permits that Champion may reguire, but not feor proposed
agency action on an air construction permit.

4. Likewise, the Petition fails to comply with Rule 17-
103.155(2) (f), in that it fails tc identify the rules or statutes

relevant to the air construction permit application evaluation,

which Petitiecner contends requires reversal or modification of the
Department's action or proposed action. As previously noted,
Peﬁitioner's arguments as to the permitting criteria appear to deal
entirely with industrial Qaste/water gquality issues which are not
the subject of this proceeding.

5. Petitioner's confusion as to the nature of this
proceeding and the inappropriateness of the Petition are more fully
revealed in the request for relief that is included in the
Petition. The requests for operating permit denial and that "the
variance be denied" pertain to industrial wastewater/water quality
permits, which the subject air construction permit is not. In!
fact, the entire basis for this Petition appears to be matters
which were the subject of DOAH Case Nos. 87-4921, 87-4922, 87-4925,

87-4926, and 88-0229, before Hearing Officer P. Michael Ruff, Final
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order entered November 14, 1989, attached hereto as Exhibit "4" and
are totally unrelated to the notice of proposed agency action.

6. In summary, Petitioner's Petition for Administrative
Hearing on the subject air construction permit should be dismissec
because:

a. the Petition does not comply with the reguirements
of Rule 17-103.155;

b. the Petition raises water guality issues which are
not cognizable in an air construction permit proceeding;

III. Motion in Opposition to the Granting of a Formal

administrative Hearing, and for Relinguishment of
Jurisdicticen. ' ' '

C. In the alternative, Respondent Champion oﬁposes the
granting of a Section 120.57(1), Florida Statutes formal proceeding
andlsuggests that at best a Section 120.57(2), Florida Statutes,
inﬁormal proceeding, is appropriate, for the following reasons:

1. Petitidner's Petitior does not specifically ask for
a Section 120.57(1), Floricda Statutes proceeding. Florida case law
is clear that Chapter 120 does not require convening an unrequeste-i
formal hearing pursuant to Section 120.57(1}, Florida Statutes.

Ccity of Punta Gorda v. PERC, 358 So.2d 81 (Fla. 1st DCA 1978).

2. Both the issues raised by Petitioner and the
requests for relief outlined suggest that there are no disputed
issues of material fact, but rather, disputed issues of law,
principally, whether an air construction permit may be issued when
there are outstanding industrial wastewater/water quality issues

that may need to be addressed in permit proceedings under
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applicable water quality rules.

3. Section 120.57(1), Florida Statutes, applles only
whenever the proceeding involves a disputed issue of material fact.
Unless otherwise agreed by all the parties, Section 120.57(2),
Florida Statutes, applies 1in all other cases.

4. Champion specifically does not tgree that a Section
120.57 (1), Florida Statutes, would be appropriate, because the
pPetition does not raise disputed issues of material fact. If a
proceeding is tc be granted, a Section 120.57(2), Florida Statutes,
proceeding would be the only appropriate forum in which to consider
the legali issues raised by Petitioner.

5. additionally, time 1is of the essence in the
resolution of the issues raised by Petitioner's Petition. An
informal proceeding before the agency, on legal issues particularly
wifhin the expertise of the Department, would be the most
exﬁeditious way of assuring that Champion's compliance with the
terms of the Consent Order is least interrupted.

G. The absence of disputed issues of material fact
requires that the Hearing Officer relinguish jurisdiction to the
Department to dispose of this matter in a Section 120.57(2),
Florida Statutes, informal proceeding.

IV. Necessity for an Expeditious Resolution of the
Proceeding Initiated by Petitioner's Petition.

1. Consent Order OGC File No. 87-13%8 contains an
extensive compliance schedule, specifically in Paragraphs 13
through 22, governing wastewater treatment and water quality

impacts.
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2. The in-mill improvements which are the subject of
the air construction permit at issue in this proceeding are
components common to any compliance plan which will be reviewed
under the terms of the Consent Order and future industrial
wastewater/water gquality permits that may be reguired under the
terms of the Consent Order.

3. Department action on the subject alr corstruction
permit will not prejudice future Department action on indus+trial
wastewater/water quality permit applicaticns, nor will it prejudice
or pre-determine the choice of conmpliance plan to be submitted to
the Department pursuant to the Consent Order.

4. The air ccnstruction permit application was filed
many months ahead of the schedule required in the Consent Order for
wastgwater/water quality compliancé plans because of the long lead
tiﬁe required to order and construct the éomponent parts of the
project which is the subject of the air permit. The subject permit
covers activities which ~are an integral part of Chanmpion's
compliarce efforts and which entail numerous steps in the mill to
recycle rather than discharge various waste streams. Certain
modifications to the lime dryer system would also enable a
reduction in loading to the wastewater treatment facility. In
addition, the project includes a modification to increase chlorine
dioxide generation which is an integral part of Champion's program‘
for the elimination of the use of elemental chlorine at its
facility. Because of the need to schedule mill outage times well

in advance of certain critical construction dates, and the lead
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time involved in the ordering and delivery of parts and in actual
construction, a delay in these irprovements may affect Champion's
ability to meet the Department's specified deadlines as required by
the Consent Order.

5. Pursuant +to Paragraph 33 oI the Consent Order,
Champion is rejuired to advise the Department of any event which
causes a reascnable likelihocd of delay in the achlievement of the
requirements of the Conssnt Order. Ir. accordance with that
provision, Champion specificaluiy advises the Department and the
petitioner that any delays in the permitting of the in-mill
improvements covered by the air construction permit, as a result of
Petitioner's institution of this proceeding, will likely affect
Champion's ability to meet the industrial wastewater/water quality
compliance dates in the Consent Order.

6. Champicn would likewise place Petitioner on notice
that it considers Petitioner's Pczition for hearing to be a
frivolous pleading interposed for Iimproper purposa@; and that
Petitioner is individually subject to the sanction nrovisions of
Section 120.57(1) (b)5, Florida Statutes.

v. Conclusion and Prayver for Relief

WHEREFORE, Respondent Champion International Corporation
respectfully requests that the Division of Administrative Hearings:

1. Deny Petitioner's Petition for Administrative

Hearing;
2. Dismiss Petitioner's Petition for Administrative
Hearing;
9
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3. In the alternative, determine that Petitioner has
not raised disputed issues of material fact, is not =entitied to a

Section 120.57(1), F.S., proceeding, but rather to an informal

proceeding pussuant to Section 120.57(2), F.S., and relinguish

jurisdiction to the Agency

4, Schedule oral argument before the assigned Hearing

Officer for a ruling on this Motion.

Respectfully submitted,

OERTEY,, HOFFMAN, FERNANDEZ

& COLE, P.A.
Post Office RBox 6507
Tallahassee, Flori:a 32314-6507
{904) B877-009¢%

/%///%&WZ%/
@E gﬁ ANDEZ
Fla. Kar ID 8391
TERRY COLE
Fla. Bar ID#133550

Attorneys for CHAMTION INTERM#ATIONAL
CORPORATICN
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the

foregoing has been furnished by United States Mail to:

Thomas 0. Bear Jefferson M, Braswell
Post Office Box 1238 Assistant General Counsel
Foley, Alabama 36536 Department ot rnvireonmental

Regulaticn
26C0 Biair Stone Road
Tallahassee, Florida 323%9-2400

this /éfﬁ day of April, 1993.
e

D e

Atté;?éy ZZZ/ ‘

51710 1171-16..pmp
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OERTEL, HOFFMAN, FERNANDEZ & COLE, P. A, P. O. BOX 6507 TALLAHASSEE, FLORIDA 32314-6807




STATE QF FLCRIDA
DIVISION OF ADMINISTRATIVE HEARINGS [

JACGUELINE M. LANE,

Petltionar,

G
vSs. , DCAX CesE pNE., - 82-0020E3

CHAMPION INTERNATIONAL
CORPCORATION and

STaTE OF FLORID& DEPARTMENT
QF ENUIRONMENTAL REGULATICN,

Pespondents.
/

ADDITION COF MATER!AL FACTS TO
THE ORIGINAL PETITION OF JACQUELINE nN. LANE

COMES MWOW, JACOUELINE 1, LANE E”Petitienurﬁi, ant a24s
ADDITIONAL MATERIAL FACTS to her originzl petiticn for an
administrative hesring on the ISSURNCE OF an "aIR" COMSTRUCTICN
FERPMIT TO CHEMFION INTERNATIONsL ., The Pefitionsr would allege 3s
follcows

1. On March 22, 1893  the Fegtiticner Filled For z2n
tdminisurative Hezoing. Pricr £0 her- Filing, the Petiifionaer
reczived a2 copy of the intended germit focm the Oepartment of
Tnvironmental Fegulation’s (7Depactment”) offize in Pensacole

Attachment 1 of the Intended Permait wes only "Pvallshla Uoon

Aoplication”). Ths Petitioner has now received and read
Attzchment 1, except for pages B-1 tc £-24% which were missing
From the copuy oF the Application in the Department’'s office in
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that "the propeosed medification wouwld not B2 urndertaker 1F 1
For the consent order”, The Consant Order referred to is the
Consent Order Issuesd to Champicn in Dz2cember, 19828 (UGEC FILE
No.B7-1398) for improvements %o their wastewaber treatment
system. These changes in 2ir are being underizken Lo improve th

wastewater, hence the improvements to th2 wastewatsr HMUST be

(3

considered and certain guestions ke answered, spnecifically; C13
are these degradaticons in air guelity necessary to improve the

wastewater?, and (21 1f improvements o wastewater can be

achieved without degrading eir gqualliiy, ahouldn’t these froposa2
orocess changss allowsd In the TMTENT TO ISSUE ke deniesd?

2. Under Fleride Administrative Code 17-2.EZ20, Best
Availahle Control Technology (3ACT) guifelines statae thet ALL
scientific, =noinesring end techniczel inform=zticn must beg
considered in a review For EBACT. The Fetiticner 2lleges that &L
was interpreted in a nerrow SENSE only to include eic imezcts,
and date on wastewater was not consideread. The Fetitioner

Further alleges that the BACT would be Lo MOT =2llow certain
process changes but to meke improvements to thelir wastewster
treatment system, thereby presecving airc gquallty as well,

The Petitioner respectfully reguests the Hearing OFfFicer to

consider these MATERIAL FACTS while Cdeciding The mptizns

oresented in this cese.




Reszectfully submitted,

QM/M I A

J cquel‘ne M. Lane

10738 Lillian Highuway
Pensaccla, Floride 322%0E
04 -453-5488




CERTIFICATE OF SERUVICE
1 HERERY CERTIFY that =2 trus oopy ofbhe foregoing was m
to P. Michael RPUFF  Hearing DFficer, Divisicon of Administirative
Hearings, The DeSpio Building, 1230 analachze Parluay,
Talilzhacses, Flprida 32388-15S0 on thisg =L day cof ancil
1833,
With copies to:
Segundc Fernandez, Esguire JefFFergen M, Eraswell, Esquire
DERTEL, HOFFMen, FERNANDEZ, pssigtant General Tounsel
& COLE, P.A. Department of Envivonmental
P.0O. Box ES07 Reouletion
Tallahassee, FL 32314-8507 PEQD Rlzirstone Fosd
Tallahassse, FL 32322-2400
Thomas 0. Bear Fred Garth
P.0O., Bcx 1238 14110 Perdido Key Orive
Foley, AL 3EBE36 Penszcola, FLo 32507
Thernten Carth Nelson Bethune
P.0O. Box 424 7 Souyth Warrington
Lillian, AL 36549 Pensacola, FL 22807




STATE OF FLORIDA
DEPARTMENT OF ENVIRONMENTAL PROTECTION

JACQUELINE M. LANE, FRED GARTH,
NELSON BETHUNE, THORNTON GARTH,
and PERDIDO BAY ENVIRONMENTAL

ASSOCIATION, INC., . OGC Case Nos. 93-0913
o 93~10865
Petitioners, ‘ 93-1066
93-1067
vs. DOAH Case Nos. 93-2053
93-2054
CHAMPION INTERNATIONAL _ 93-2055
CORPORATION and STATE OF FLORIDA 93-2056
DEPARTMENT OF ENVIRONMENT 93-2057

REGULATION, :

Respondents.
/

FINAL, ORDER

Oon January 27, 1994, a Hearing Officer from the Division of
Administrative Hearings submitted an Order which the Department
of Environmental Protection ("Department"), previously known as
the Department of Envirenmental Regulation, treats as a
Recommended Order. A copy of the Recommended Order is attached
as Exhibit A. On February 4, 1994, Petitioner JACQUELINE M. ILANE
filed exceptions to the Recommended Order. On February 21, 1994,
Respondent CHAMPION INTERNATIONAL CORPORATION ("Champion") filed
responses thereto. The matter thereupon came before me as

Secretary of the Department for final agency action.

BACRGROUND

On or about March 10, 1993, the Department gave notice of its
intent to issue an air construction permit to Champion for

construction of modifications to an existing pulp mill located in

AN



|
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|

Cantbnment, Escambia County, Florida. The permit application was
filed in concert with a Consent ofder entered by the Department
on December 1, 1989. The Consent Order was the subject of a
formﬁl administrative hearing which resulted in the entry of a
Final Order governing the, Consent Order and other permits and
variapces pertaining to the construction, operation and
modif%cation of Champion’s pulp mill. As a result of the Final
Orderx the Department issued Temporary Operating Permit ("TOP")
#IT 1%—156163 to Champion for operation of a wastewater plant and
for dﬂscharge of treated effluent to waters of the state.
Champion currently operates the pulp mill under thé terms of the
ConsenF Order and TOP. In accordance with the Consent Order, the
proposgd air construction permit authorizes construction of a new
No. G'éower Boiler, the modification of the existing Lime Kiln’s
mud haﬁdling system, the modification of the existing A and B
Bleach %lant Lines and their operations, the modification of the
No. 2 Mhltiple Effect Evaporatqr set by adding new effects, the
construction of a new methanol storage tank, and the surrender of
the operation permits for the existing Nos. 1 and 2 Power
Boilers.

On M?rch 23, 1993, Petitioner JACQUELINE M. LANE ("Lane")
filed a betition challenging the issuance of the proposed permit.
On March|26, 1993, Petitioners FRED GARTH ("F. Garth"), NELSON
BETHUNE ("Bethune"), THORNTON GARTH ("T. Garth") and PERDIDO BAY
ENVIRONMEINTAL ASSOCIATION ("PBEA") filed their petitions
challengﬂpg the issuance of the proposed permit. The individual

Petitione%s Lane, F. Garth, Bethune and T. Garth are the owners




Aof property in the vicinity of the mill. The Petitioner PBEA is
a non-profit corporation incorporated in the State of Alabama to
preserve property around Perdido Bay, in the vicinity of the
mill. |

Following receipt of the petitions for formal administrative
proceedings, the matter was referred to the Division of
Administrative Hearings for assignment of a Hearing Officer.
Champion subseguently filed motions in opposition to the |
petitions based in large part on the grounds that Petitioners did
not substantially comply with the requirements for a petition for
adminiétrative hearing as set forth in Rule 17-103.155(4),
Florida Administrative Code. After a hearing on Champion’s
motions, the Hearing Officer entered an Order on May 14, 1993
consolidating the five related cases and dismissing all of the
petitions with leave for the Petitioners to file amended
petitions. The Petitioners served their amended petitions on
June 2, 19%3.

On June 28, 1993, Champion filed motions in opposition to the
amended petitions alleging the continued deficiency of the
petitions. Following a motion hearing and consideration of
several post-hearing submissions by Lane, Champion and the
Departﬁent, the Hearing Officer entered an order on August 8,
1993 dismissing the petitions with leave for the Petitioners to
file second amended petitions. The Hearing Officer’s Order
incorporated detailed instructions to the Petitioners explaining
the specific pleading requirements to establish standing to
initiate formal proceedings before the Division of Administrative

Hearings.



in August of 1993, Petitioners timely filed second amended
petitions. Champion subsequently filed motions in opposition to
the éecond amended petitions. A hearing on Champion’s motions
was qeld on November 29, 1993. Upon consideration of the motions
and ﬁesponseé thereto and oral argument of the parties, the
Hearfng officer concludedqthat, despite being afforded three
opportunities over a period of six months, the Petitioners had
failed to demonstrate that they have substantial interests which
will be affected or injured by the activity proposed to be
permiéted different from the interests of the general public.
Accordingly, the Hearing Officer entered an Order dismissing the
seconq amended petitions, with prejudice.

|

|| RULINGS ON EXCEPTIONS
Exception No. 1

InaLane’s first exception to the Recommended Order, she
conten?s that the Hearing Officer erred in finding that "much of
the coﬁtent of the petitions amounted to speculation regarding
potent%al harmful effects which will result from granting the
proposed permits." Lane contends that there is ample scientific
evidence to support the Petitioners’ allegations.

Lane’s exception is based on the erroneous conclusion that
the Hearing Officer’s statement amounts to an evidentiary
determi@ation. Rather, the Hearing Officer, in addressing the
motions] to dismiss, found that as a matter of law the statements
themselves failed to establish a proper basis for standing and
therefo¥e the Petitioners were ineligible for a hearing on the

factual levidence.




Lane apparently misunderstands the purpose of the proceedings
on the motions to dismiss, which is to test the sufficiency of
the Petitioners’ allegations regarding standing. I concur with
the Hearing Officer’s finding that the allegations of harm in the
petitions do not constitute specific factual allegations
concerning particular harm caused to these Petitioners as
required by Rules 17-103.155, 28-5.103 and 60Q-2.004(3), Florida
Administrative Code. Absent the requisite allegations of
standing, the Hearing Officer properly dismissed the petitions.
The exception is denied.

. Exception No. 2

Lane’s second exception alleges that the Hearing Officer
erred in finding her not to be a substantially affected party.
Lane specifically contends that the Hearing Officer ignored
statements of the Petitioners that they were affected
substahtially more than the general public, and that Rules
17-210.350(2) (h) and 275.800(2), Florida Administrative Code,
provide that anyone who lives within a 100 kilometer radius of
the mill would be a substantially affected party.

Lane’s exception is another attempt to reargue the
allegations of harm which the Hearing Officer continuously found
inadegquate. In determining that the Petitioners failed to
establishIStanding in this matter, the Hearing Officer applied

the two-prong test set forth in Agrico Chemical Co. v. DER, 406

So. 2d 478 (Fla. 2d DCA 1981), rev. denied, 415 So. 2d 1359 (Fla.

1982). The Agrico test requires a petitioner to show:

1) that he will suffer injury in fact which is
of sufficient immediacy to entitle him to a
section 120.57 hearing, and 2) that his



which the proceeding is designed to protect.
The first aspect of the test deals with the
degree of injury. The second deals with the
nature of the injury.

|

|

|

l

|

| substantial injury is of a type or nature

l

|
AgriJo, 406 So. 2d at 482. The Hearing Cfficer also explained
that,| to meet the Agrico test, the Petitioners must allege
special injury that is di%ferent, more specific, and greater than

that to be experienced by the public generally. See Florida Home

BuildLrs Association v. Department of Labor and Employment
|
Securitx, 412 So. 2d 351 (Fla. 1982). I concur with the Hearing

Offic?r's finding that the Petitioners’ allegations of injury
fail %n this regard. Much of the content of the petitions
amounts to speculation regarding potential harmful effects the
Petit%oners fear will result to the general public from the

propoged permit, rather than specific factual allegations

concerning harm particular to these Petitioners. The Hearing
Office% properly found that Petitioners were not "substantially
'affectgd“ parties entitled to an administrative proceeding in
this matter.

Further, the provisions cited by Lane have no relevance to
these proceedings and Lane’s reliance on them is misplaced. Rule
17—i7si800(2), Florida Administrative Code, describes those
federa#ly designated Class 1 areas outside of Florida but within
100 kilometers of the state. Rule 17-210.350(2) (h), Florida
Administrative Code, provides for notice to the EPA and to the
Federa% Land Manager of any construction application for a
proposgd new or modified source which would be located within 100

kilometers of any Federal Class I area or whose emissions may

affect %ny Federal Class I area. These rules do not designate a



"zone of interest" for the purpose of instituting an
administrative proceeding and therefore do not confer standing on
the Petitioners. Lane’s second exception is denied.
Exception No. 3

In Lane’s final exception, she contends that the Heafing
Officer’s decision denies the Petitioners due process because
this is the last point of entry into these proceedings. It is,
of course, well established that persons whose substantial
interests may be affected by agency action must be provided a

clear point of entry to file petitions for formal proceedings.

See, e.q., Florida Optometric Association v. Department

Professional Requlation, Board of Opticianry, 567 So. 2d 928
(Fla. 1990). Petitioners were afforded a point of entry to

contest the subject permit prior to its issuance, and Petitioners
have, in fact, availed themselves of such point of entry. The
procedural history of this case is that in addition to the
original petitions, the Petitioners were granted two additional’
opportunities to adequately allege standing in this matter. 1In
the second order dismissing the petitions herein, the Hearing
Officer went to the extent of offering extensive instructions as
to the matters needed to be included in petitions for formal
administrative proceedings. However, the petitions continued to
be deficient. ‘

I conclude that, under the circumstances presented, the
Petitioners were afforded due process. The Petitioners were
given ample opportunity to properly establish standing to
challenge the proposed permit. It is not a lack of due process,

but rather Petitioners’ failure to meet the requirements for



establishing standing which precludes the Petitiocners from
proceeding to hearing. For this reason, Lane’s third exception
is denied.

Accordihgly, it is
ORDERED:

1. The Recommended Order of the Hearing Officer is adopted
in its entirety and is incorporated herein by reference.

2. The Second Amended Petitions filed by Petitioners are
hereby dismissed with prejudice.

3J The apblication of CHAMPION INTERNATIONAL CORPORATION
for air construction permit AC 17-223343; PSD-FL-200 is GRANTED.
The Department’s Bureau of Air Regulation is directed to issue
the pﬁrmit upon the terms and conditions set forth in the
Deparément's Intent to Issue and draft permit issued March 10,
1983. |

Any party to this Order has the right to seek judicial review
of the Order pursuant to Section 120.68, Florida Statutes, by the
filing; of a Notice of Appeal pursuant to Rule 9.110, Florida
Rules of Appellate Procedure, with the Clerk of the Department in-
the Office of General Counsel, 2600 Blair Stone Road,
Tallahassee, Florida 32399-2400; and, by filing a copy of the
Notice | of Appeal accompanied by the applicable filing fees with

the apprépriate District Court of Appeal. The Notice of Appeal

l



must be filed within thirty (30) days from the date this Order is
filed with the Clerk of the Department.

DONE AND ORDERED this Zb&,day of March, 1994, in
Tallahassee, Florida.

STATE OF FLORIDA DEPARTMENT
OF ENVIRONMENTAL PROTECTION

FILING AND ACKNOWLEDGEMENT

FILED, on this date, pursuant to $120.52 (.)\ - .

Florida Siatutes, with the designated Depart- \_ WQ(MQQ-\DM

ment Clerk, receipt of which is hereby acknow- VIRGINMA B. WETHERELL
Secretary

lef§%7 .
e 7@%_%%5/ 2600 Blair Stone Rd
7 Cortk ) ate Tallahassee FL 32399-2400




1 CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the
foreg01ng Final Order has been furnished by U.S. Mail to the
followihg:

Jacquellne M. Lane Thornton Garth

10738 Lillian Hwy R P O Box 424

Pensacola FL 32506 ‘ Lillian AL 36549

Fred Garth Thomas O. Bear, Esqg.

14110 Pérdido Key Dr P O Box 1238

Pensacola FL 32507 Foley AL 35536

Nelson Bethune Segundo J. Fernandez, Esqg.
7 South|Warrington Rd Oertel, Hoffman, et al.
Pensacola FL 32507 P O Box 6507

Tallahassee FL 32314-6507

and by Hand Delivery to:

P. Michael Ruff Jefferson M. Braswell, Esq.

Hearing |Officer Assistant General Counsel

Division of Administrative Department of Environmental
Hearlngs Protection

The DeSoto Bldg 2600 Blair Stone Rd

1230 Apalachee Pkwy Tallahassee FL. 32399-2400

Tallahassee FL 32399-1550

Ann Cole, Clerk

DlVlSlon of Administrative Hearings
The DeSoto Bldg

1230 Apalachee Pkwy

Tallahassee FL 32399~1550

this {dg%k:day of March, 1994.

STATE OF FLORIDA DEPARTMENT
CF ENVIRONMENTAL PROTECTION

ETTE M. PRICE
istant General Counsel
2600 Blair Stone R4
Tallahassee FL. 323995-2400
(904) 488-9314




