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Writar’s Direct Dial No.
YU4) 425-2360)

May 24, 1997

Rrian Reals

U.S. Eaviroamental Protection Agency
Region IV

345 Courtland Strect, NE

Atlanta, GA 30365

RE: Flotida DEP’s May 13, 1997 Correspondence
Dear Mz, Beals:

The Florida Department of Environmental Protection’s (DEP’s) May 13, 1997 letter to
you inexplicably neglected to address EPA’s subsequent clarification to the NSPS regulations,
at reflected in 39 Fed. Reg. 36046-36950 (October 15, 1974). Specifically, EPA initiaily
proposcd to include this additional sentence o the "capable of accommodating” exemption:; "A
facdlity shafl be considersd to be designed to accommodate an alternative fuel or raw material
if provigions for thal use were inciuded in the tinai construction specifications,™ This sentence,
if it had been adopted, arguably could have supported DEP’s confention that a conscious
intention tn utilize an aitemative fuel must have existed to qualify for the exemption,

Ir adopting the final rule, however, EPA declined to promulgate (hatl proposes language.
Instead, EPA inserted this seatence: "A facility shall be considered to be designed to
acoommodate an alternative fuel or raw material if that use gould be accomplished under the
facility's construction specifications, ax amended prior to the change.”™ This final language,
which remains in effect today (in both EPA’s and DEP's rules), cleasly denotes EPA’s intention
to emphasize what could bave been accomplished. And that regulatory intention is embodied
consistently in EPA’s interpretive puidance, which has focused on whether equipment capable
of accomplishing use of an allernative fuel was in exisience prior to January 6, 1975 {for
purposes of PSD applicability) or the applicability date (for NSPS purposes).
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For exampie, in Scptember 13, 1979 "PSD Guidince,” EPA determined that Savannah
Elcctric’s Effingbam Plant "would be treated as being capable of accommodating the fuel, if the
design of the source gllowed firing of the tue].” (Emphasis added.) And in the February 9,
1983 "KPL Applicability Determination,” concerning a gas piant’s proposal to utilize petrolenm
coke, EPA concetned itself with whether the existing boilers "had the physical capability of
handling® bottom ash associated with peiroleum coke. The point of emphasis in the KPL
determination was whether that plant, prior to Jauuary 6, 1973, had been designed with
equipuicat embling the use of pewoke. EPA would not have addressed whether the plant’s
originat equipment was adequate to utilize petroleum coke if (as suggested by DEP} the "capable
of accommodating™ exeription is limited to so-called "principal fuels,"” or if KPL was required
to demonstrate that it had a conscious inteation to use potrolcun coke prior to 1975. In fact,
there is no interpretive guidance embracing DEP's novel interpretation, which conuadicts the
plain meening and regulatory history of tiie capabie of accommuxiating exemption.

(Note that in the KPL case EPA concluded that using petroleum coke was not exempt
from PSD review because that plant "never had the physical capebility to handle botiom ash.”
By way of comparison, Florida Power Corporation’s coal-fired Crystad River Plant, Units | and
2, originally had the phiysical capability of handiing bottore ash, and that capability was never
relinguished, in accordance with Bridgeport Harbor (1983) and similar guidance.)

FPA’s endorsemen: of DEP's misinterpretation of the capuble of accommodating
exemption could have national implications for the many facilitics thai revently have relied (and,
prospectively, iateid w rely) om the existng rule language and EPA’s long-standing
interpreiations for blending used oil, petroleum coke, and similar alternative fuels with coal or
oil. :

Thank you for your atteation to this matter.

Vei‘y truly yours,

3 - S

1) < -
: )rm WL
\/James S. Alves

e¢:  Douglas Beason, Esq.
" Mike Kennedy, Esq.
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Mr. Brian Beals, Chief,

Air and Radiation Technology Branch

U.S. Environmental Protection Agency, Region IV
Atlanta Federal Center

100 Alabama Street S.W.

Atlanta, Georgia 30303-3104

Re: Request for Additional Assistance - PSD Applicability Determination
Florida Power Corporation Crystal Rivar Units 1 and 2

The Forida Department of Environmental Protection (FDEP) and Florida Power
Corporation (FPC) are involved in litigation concerning the applicability of the alternative
‘fuels exemption to FPC’s permit application to combust a blend of coal and petroleum coke
in Crystal River Units 1 and 2. The Department’s Prevention of Significant Deterioration
{PSD) program applies to this change in method of operation because S0O2 emissions would
increase by approximately 8400 tons per year {TPY). However, FPC asserts that Rule 62-
212.400(2)(c)4, F.A.C., exempts from PSD review the “Use of an alternative fuel or raw
material which the facility was capable of accommodating before January 6, 1875,..." The
Department’s rule tracks 40 CFR 52.21{b){2){iii){e}{1).

By correspondence dated December 24, 1986, the Department reguested EPA Region
IV’s assistance with regard to an applicability determination for the above-referenced
facility. By correspondence dated February 14, 1997, Region IV notified the Department
that it did not appear that the alternative fuels exemption applied to FPC's proposed
project. By correspondence dated April 8, 18997, Region IV advised FPC that FDEP has the
primary responsibility for interpreting its rules.

The Clean Air Act contains a separate exemption for federally-ordered coal conversions
under Section 2(a} of the Energy Supply and Environmentai Coordination Act of 1974
(ESECA). Crystal River Units 1 and 2 underwent such coal conversions pursuant to the
ESECA in the late 1870's. The alternative fuels exemption which is the subject of the
litigation, is not mentioned in the Clean Air Act {or any of the subsequent amendments).
This subject exemption first appeared in a 1971 NSPS rule (Federal Register, Vol. 36, No.
247 at page 24877). The EPA stated that the definition of modification was clarified to
exclude “fuel switches if the equipment was originally designed to accommodate such
fuels.” The justification given for the exemption was to “efiminate inequities where
equipment had been put into partial operation prior to the proposal of the standards.”

“Proect. Conserve and Manage Florida'’s Environmen: end Nowral Resources”
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The PSD rules incorporated the intent expressed in the NSPS exemption by adding a
similar exemption on December 5, 1974 (Federal Register, Vol. 39, No. 235 at page
42514). The exemption was carried over and discussed in the SIP Requirements
implementing the 1977 Clean Air Act Amendments {FR Vol. 43, No. 118-June 19, 1678
at page 26396). It was clarified that Congress intended by Section 169(2)}{C) that the
definition of modification conform to usage elsewhere in the Act.

The Department submits there is no equity consideration in FPC’s proposed project
because FPC is able to make full use of its equipment by firing coal as originally intended.
The FPC proposal is not eligible for exemption as a “fuel switch” as discussed in the NSPS.
In the context of the exemption, the type of fusl switches contemplated at that time for
fossil fuei-fired boilers were between oil, natural gas, and coal. Many units were
specifically designed to accommodate one or more of these fuels. This becomes obvious
upon reviewing literature from the 1970’s such as EPA document EPA-450/3-78-123,
“industrial Boilers - Fuel Switching Methods, Costs, and Environmental Impacts.” This
document discusses only fuel switches between oil, coal, and natural gas. Similarly, the
Background Information Document for NSPS Subpart D for Steam Generators mentions
“The necessity of making use of all the principal fossil fuels - coal, oil, and natural gas.”

The Department submits the capable of accommodating provision was intended to
apply only to the principal fuels or those specifically stated in the design documents,
applications, or other relevant information from the time that such units were planned.
Crystal River 1 and 2 have already switched to coal by order of the FEA. A change to
burning coal with a smali amount of fuel modifier is not a switch or conversion in the
context of either exemption. Region IV already discussed in its February 14 letter why the
project would not be eligible for the exemption even if it were a switch.

We request your concurrence with our interpretation of the exemption and believe it
further supports Region IV's previous conclusion that the alternative fuels exemption does
not apply to the FPC petcoke project. A formal administrative hearing concerning this
issue is currently scheduled to commence on June 3, 1997. We, therefore, request your
early response on this important matter.

if you have any questions, please call me at 904/488-1344.

Eiea Q%/\J £,/0%

A. A. Linerg, P.E. Administrator
New Source Review Section

AAlL/aal/l

¢c. J. Michagl Kennedy, FPC



