April 2, 2001

Certified Mail - Return Receipt Requested
	Brian Chatlosh, Manager

	Authorized Representative

	Lake Worth Generation, L.L.C.

	245 Winter Street, Suite 300

	Waltham, MA  02451


Re:

Lake Worth Generation, LLC

Extension of Air Construction Permit Expiration Date

Air Permit No. PSD-FL-266B

Original Project No. 0990568-001-AC

Dear Mr. Chatlosh:

On February 16, 2001, Lake Worth Generation, LLC (LWG) applied to the Department for an extension of the expiration date of air construction Permit No. PSD-FL-266.  This permit authorizes construction of a new electrical generating power plant to be collocated within the boundaries of the existing Tom G. Smith Power Plant (owned and operated by the City of Lake Worth) at 117 College Street in Lake Worth, Florida 33461, Florida.  LWG requests extension of the expiration date from May 1, 2001 to December 31, 2003.  LWG states that the original completion of construction date provided in the application was not reasonable and was simply an oversight on their part.

The Department expressed initial concerns that it may be necessary to reevaluate the previous determination of Best Available Control Technology (BACT) because it did not appear that construction had yet commenced.  However, based on additional information provided by LWG, the Department concludes that construction has commenced on this site within the required 18 months of permit issuance.  Therefore, LWG is not required to reevaluate the previous BACT determination at this time.  Please be aware that Specific Conditions Nos. 9 and 10 of the permit require construction to be continued and completed within a reasonable time.  In addition, discontinuing construction for a period of 18 months or more requires LWG to demonstrate the adequacy of any previous BACT determination for the project.  Additional details are provided in the attached “Project Evaluation”.
The expiration date is hereby extended from May 1, 2001 to December 31, 2003 to provide the necessary time to complete construction and submit a complete application for a Title V air operation permit.  This permitting action does not authorize any new construction.  Until the Title V application is submitted, Lake Worth Generation, LLC is required to submit semiannual reports summarizing the construction activities performed during each six month period and updating the proposed construction schedule.  The two reporting periods are January through June and July through December.  Reports are due within 30 days after the end of each reporting period.

A copy of this letter shall be filed with the referenced permit and shall become part of the permit.  This permitting decision is issued pursuant to Chapter 403, Florida Statutes.

A person whose substantial interests are affected by the proposed permitting decision may petition for an administrative proceeding (hearing) under Sections 120.569 and 120.57 of the Florida Statutes (F.S.).  The petition must contain the information set forth below and must be filed (received) in the Office of General Counsel of the Department at 3900 Commonwealth Boulevard, Mail Station #35, Tallahassee, Florida, 32399-3000.  Petitions filed by the permit applicant or any of the parties listed below must be filed within fourteen (14) days of receipt of this notice of intent.  Petitions filed by any persons other than those entitled to written notice under section 120.60(3), F.S., must be filed within fourteen (14) days of publication of the public notice or within fourteen (14) days of receipt of this notice of intent, whichever occurs first.  Under Section 120.60(3), F.S., however, any person who asked the Department for notice of agency action may file a petition within fourteen (14) days of receipt of that notice, regardless of the date of publication.  A petitioner shall mail a copy of the petition to the applicant at the address indicated above at the time of filing.  The failure of any person to file a petition within the appropriate time period shall constitute a waiver of that person’s right to request an administrative determination (hearing) under Sections 120.569 and 120.57, F.S., or to intervene in this proceeding and participate as a party to it.  Any subsequent intervention will be only at the approval of the presiding officer upon the filing of a motion in compliance with Rule 28-106.205 of the Florida Administrative Code (F.A.C.)

A petition that disputes the material facts on which the Department’s action is based must contain the following information: (a) The name and address of each agency affected and each agency’s file or identification number, if known; (b) The name, address, and telephone number of the petitioner, the name, address, and telephone number of the petitioner’s representative, if any, which shall be the address for service purposes during the course of the proceeding; and an explanation of how the petitioner’s substantial interests will be affected by the agency determination; (c) A statement of how and when petitioner received notice of the agency action or proposed action; (d) A statement of all disputed issues of material fact.  If there are none, the petition must so indicate; (e) A concise statement of the ultimate facts alleged, including the specific facts the petitioner contends warrant reversal or modification of the agency’s proposed action; (f) A statement of the specific rules or statutes the petitioner contends require reversal or modification of the agency’s proposed action; and (g) A statement of the relief sought by the petitioner, stating precisely the action petitioner wishes the agency to take with respect to the agency’s proposed action.

A petition that does not dispute the material facts upon which the Department’s action is based shall state that no such facts are in dispute and otherwise shall contain the same information as set forth above, as required by Rule 28-106.301, F.A.C.

Because the administrative hearing process is designed to formulate final agency action, the filing of a petition means that the Department’s final action may be different from the position taken by it in this notice.  Persons whose substantial interests will be affected by any such final decision of the Department on the application have the right to petition to become a party to the proceeding, in accordance with the requirements set forth above.

Mediation is not available in this proceeding.

In addition to the above, a person subject to regulation has a right to apply for a variance from or waiver of the requirements of particular rules, on certain conditions, under Section 120.542, F.S.  The relief provided by this state statute applies only to state rules, not statutes, and not to any federal regulatory requirements.  Applying for a variance or waiver does not substitute or extend the time for filing a petition for an administrative hearing or exercising any other right that a person may have in relation to the action proposed in this notice of intent.

The application for a variance or waiver is made by filing a petition with the Office of General Counsel of the Department, 3900 Commonwealth Boulevard, Mail Station #35, Tallahassee, Florida 32399-3000.  The petition must specify the following information: (a) The name, address, and telephone number of the petitioner; (b) The name, address, and telephone number of the attorney or qualified representative of the petitioner, if any; (c) Each rule or portion of a rule from which a variance or waiver is requested; (d) The citation to the statute underlying (implemented by) the rule identified in (c) above; (e) The type of action requested; (f) The specific facts that would justify a variance or waiver for the petitioner; (g) The reason why the variance or waiver would serve the purposes of the underlying statute (implemented by the rule); and (h) A statement whether the variance or waiver is permanent or temporary and, if temporary, a statement of the dates showing the duration of the variance or waiver requested.

The Department will grant a variance or waiver when the petition demonstrates both that the application of the rule would create a substantial hardship or violate principles of fairness, as each of those terms is defined in Section 120.542(2), F.S., and that the purpose of the underlying statute will be or has been achieved by other means by the petitioner.

Persons subject to regulation pursuant to any federally delegated or approved air program should be aware that Florida is specifically not authorized to issue variances or waivers from any requirements of any such federally delegated or approved program.  The requirements of the program remain fully enforceable by the Administrator of the EPA and by any person under the Clean Air Act unless and until the Administrator separately approves any variance or waiver in accordance with the procedures of the federal program.

This permitting decision is final and effective on the date filed with the clerk of the Department unless a petition is filed in accordance with the above paragraphs or unless a request for extension of time in which to file a petition is filed within the time specified for filing a petition pursuant to Rule 62-110.106, F.A.C., and the petition conforms to the content requirements of Rules 28-106.201 and 28-106.301, F.A.C.  Upon timely filing of a petition or a request for extension of time, this action will not be effective until further order of the Department.

Any party to this permitting decision (order) has the right to seek judicial review of it under Section 120.68, F.S., by filing a notice of appeal under Rule 9.110 of the Florida Rules of Appellate Procedure with the clerk of the Department of Environmental Protection in the Office of General Counsel, Mail Station #35, 3900 Commonwealth Boulevard, Tallahassee, Florida, 32399-3000, and by filing a copy of the notice of appeal accompanied by the applicable filing fees with the appropriate District Court of Appeal.  The notice must be filed within thirty (30) days after this order is filed with the clerk of the Department.

Executed in Tallahassee, Florida.

________________________________

Howard L. Rhodes, Director

Division of Air Resources Management

CERTIFICATE OF SERVICE

The undersigned duly designated deputy agency clerk hereby certifies that this order was sent by certified mail (*) and copies were mailed by U.S. Mail before the close of business on ______________ to the person(s) listed:

	Mr. Brian Chatlosh, LWG*

Mr. Ken Kosky, Golder Associates

Mr. James Stormer, PBCHD
	Mr. Isidore Goldman, SED

Mr. Gregg Worley, EPA Region 4

Mr. John Bunyak, NPS


Clerk Stamp

FILING AND ACKNOWLEDGMENT FILED, on this date, pursuant to §120.52, Florida Statutes, with the designated Department Clerk, receipt of which is hereby acknowledged.

	(Clerk)
	
	(Date)


Project Evaluation

Lake Worth Generation, LLC

Air Permit No. PSD-FL-266B

Extension of Expiration Date

Applicant’s Request

On February 16, 2001, Lake Worth Generation, LLC (LWG) applied to the Department for an extension of the expiration date of air construction Permit No. PSD-FL-266.  This permit authorizes construction of a new combined cycle gas turbine plant (without SCR) to be collocated within the boundaries of the existing Tom G. Smith Power Plant (owned and operated by the City of Lake Worth) at 117 College Street in Lake Worth, Florida 33461, Florida.  LWG states that the original completion of construction date provided in the application was not reasonable and was simply an oversight on their part.  LWG requests extension of the expiration date from May 1, 2001 to December 31, 2003.  

Department Review

In addition to the request for additional time to complete construction, LWG stated that it had commenced construction as defined in Rule 62-210.200, F.A.C.  As supporting information, LWG listed the following activities as part of a continuous program of construction of the facility:

· Completed the following construction-related activities:  locating a ten acre alternative site for the City of Lake Worth’s (City) Public Works Department; contracting for an alternative site; annexing land by the City for the alternative site; rezoning by the City of the alternative site; filing of permits and approvals for the alternative site; and payments to the City for the relocation of buildings.

· Began demolition of existing facilities.

· Began coordination of physically relocating City employees to a new location for the Public Works Department.

· Signed contracts for the gas turbine and made payments to General Electric.

· Entered into contracts with the Florida Public Utilities Company in a Gas Transportation Agreement for the natural gas pipeline lateral to the site.

The Department expressed initial concerns that it did not believe these activities constituted the commencement of construction.  It did not appear that physical construction had begun at the site and it was not clear whether or not there were substantial penalties related to the contracts.  The regulatory definition of commencement of construction requires that there be substantial loss to the owner for the cancellation of binding contracts.  If construction is not commenced within 18 months of permit issuance, a permittee must reevaluate the previous determination of Best Available Control Technology (BACT).  The Department now requires the installation of selective catalytic control systems for new combined cycle projects.

On March 8, 2001, LWG met with the Department to provide additional information and discuss this request.  On March 19, 2001, LWG submitted additional information regarding the commencement of construction and contractual obligations.  The following summarizes relevant additional information provided:

· LWG provided copies of pages from the purchase agreement with General Electric verifying the delivery deadline as January 31, 2002 and that substantial penalties could be imposed for termination.  The contract indicates that neither LWG nor General Electric has the right to assign or delegate the agreement.  LWG indicates that they would be liable for penalties of over $12 million if the contract were cancelled today (the entire amount spent to date under the contract).

· LWG provided copies of pages from the Gas Transportation Agreement with the Florida Public Utilities Company, the Release to Commence Construction document, and the Letter of Credit related to construction of the natural gas lateral.  The Gas Transportation Agreement also includes monetary penalties for termination including costs for preliminary designs, cost to obtain permitting, legal fees, and any costs committed to by Florida Public Utilities Company to procure materials and construct the lateral.  LWG indicates that they have already spent $400,000 for right-of-way and engineering costs associated with the gas lateral and estimates a liability for $1.5 to $2 million of the expenses incurred to date if the project were cancelled.

· LWG also notes that a 3-party interconnection agreement between FPL, the City, and LWG was recently developed due to the special nature of this project.  Combined with the Energy Services Agreement executed with the City, LWG believes these agreements show a substantial, irrevocable commitment to the project.  The additional costs from these binding contracts total more than $3.4 million, which would be lost if the project were cancelled or moved to another location.

· LWG has begun on site physical construction activities including:  a new plant entrance and roadway, a new parking lot, a construction lay-down area, building demolition, asbestos removal, underground line demolition and relocation, dismantling of equipment, and removal of equipment (steam turbine, condenser, boiler, and storage tanks).

LWG indicates that over $18 million has been expended on this project and that they are liable for up to $5.5 million more under the natural gas lateral contract.  The total is approximately 20% of the estimated $115 million total project costs.  LWG asserts that this represents a substantial loss for cancellation of this project.

Conclusion

Based on the collective information provided by LWG, the Department concludes that construction has commenced on this site within the required 18 months of initial permit issuance.  Therefore, LWG is not required to reevaluate the previous BACT determination at this time.  Also, the gas turbine delivery deadline identified in the General Electric contract indicates that the original completion of construction date requested in the application was simply an error.  The Department notes that Specific Conditions Nos. 9 and 10 of the permit require construction to be continued and completed within a reasonable time.  In addition, discontinuing construction for a period of 18 months or more requires LWG to demonstrate the adequacy of the previous BACT determination for the project.  The Department approves the request to extend the expiration date, but will require the submittal of semiannual reports summarizing the construction-related activities and updating the proposed construction schedule.

